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UNITED STATES COURT OF APPEARS 
Fob the District of Columbia Circuit 


No. 


KENTUCKY WEST VIRGINIA GAS COMPANY, 

Petitioner 


v. 

FEDERAL POWER COMMISSION, 

Respondent 


PETITION TO REVIEW AND TO SET ASIDE ORDER^ 
OF THE FEDERAL POWER COMMISSION ISSUER) 
ON OCTOBER 8,1948, NOVEMBER 26,1948 
AND JUNE 20,1949. 


TO THE HONORABLE, THE JUDGES OF TH^J 
UNITED STATES COURT OF APPEALS FOR THS 
DISTRICT OF COLUMBIA CIRCUIT: 

Your Petitioner, Kentucky West Virginia Gas Com¬ 
pany, respectfully represents: 


L The Parties to this Proceeding. 

1. The Petitioner is a corporation created under the 
laws of the State of West Virginia, with its principal 
office located at 435 Sixth Avenue, Pittsburgh, Pennsyl¬ 
vania, and is engaged primarily in the production and 
sale of natural gas in eastern Kentucky to Pittsburgh 
and West Virginia Gas Company and Louisville Gas and 
Electric Company, affiliates of the Petitioner. 




2. The Federal Power Commission is an agency of 
the United States Government charged with the admin¬ 
istration, inter alia, of the provisions of the Natural Gas 
Act (June 21, 1938, c. 556, 52 Stat. 831), and the Peti¬ 
tioner concedes, for the purpose of these proceedings, 
that said Commission is vested, under the provisions of 
Section 5(a) of said Act, with the power to determine 
the reasonableness of the rates charged by the Petitioner 
to Pittsburgh and West Virginia Gas Company and 
Louisville Gas and Electric Company. 

BE. The Nature of Proceedings as to Which 
Review is Sought. 

3. These proceedings, which initially involved the 
reasonableness of the rates charged by the Petitioner 
and by Pittsburgh and West Virginia Gas Company in 
connection with the transportation and sale of natural 
gas subject to the jurisdiction of the Federal Power 
Commission, originated under the provisions of Section 
5(a) of the Natural Gas Act. They were initiated by the 
filing of a complaint by the City of Pittsburgh, Pennsyl¬ 
vania, in March of 1945, at Docket No. G-627, which 
complaint alleged that the rates and charges at which 
the Petitioner then sold gas to Pittsburgh and West 
Virginia Gas Company and the rates and charges at 
which Pittsburgh and West Virginia Gas Company then 
sold gas to Equitable Gas Company, for distribution in 
the City of Pittsburgh and surrounding territory, were 
unjust and unreasonable and in contravention of the pro¬ 
visions of the Natural Gas Act. Upon receipt of said 
complaint, the Federal Power Commission, at Docket 
No. G-635, issued an Order instituting an investigation, 
consolidating the two proceedings and fixing a date for 
hearing thereon. The Administrator of the Office of Price 
Administration and the Economic Stabilization Director, 
the County of Allegheny of the Commonwealth of Penn¬ 
sylvania, the State of West Virginia, the Board of Pub- 
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lie Works of the State of West Virginia and the Public 
Service Commission of West Virginia were granted leave 
to intervene and hearings were held periodically frojn 
time to time until January 8,1947, when the record wa s 
marked closed. 

4. On October 8, 1948, the Commission issued an 
Order and Opinion No. 168 in which it found that the 
rates charged by the Petitioner in connection with its 
transportation and sale of natural gas to Louisville Ghs 
and Electric Company and Pittsburgh and West Vir¬ 
ginia Gas Company were unjust, unreasonable and ex¬ 
cessive in the amount of $571,284, based upon the Peti¬ 
tioner’s operations during the test year 1945, and directed 
that the Petitioner’s rates be so reduced as to reflect, 
when applied to 1945 transportation and sales, a reduc¬ 
tion of not less than $571,284 below the Petitioner’s 194(5 
operating revenues of $4,502,488, such reduction to t|e 
applicable to the revenues received from Louisville Gas 
and Electric Company in the amount of $142,821 and 
to the revenues received from Pittsburgh and West Vir¬ 
ginia Gas Company in the amount of $428,463. The Peti¬ 
tioner was directed by said Order to file, on or befoife 
November 1, 1948, a new schedule of rates to carry oiit 
the reduction so ordered. A copy of the Order and Opin¬ 
ion No. 168, issued on October 8,1948, is attached hereto, 
made a part hereof and marked Exhibit A. No rate re¬ 
duction order was entered against Pittsburgh and West 
Virginia Gas Company, the rates of said company not 
being found by the Commission to be unreasonable or 
excessive. 

5. On October 29,1948, the Petitioner filed with the 
Commission an application for rehearing and for stakr 
with respect to the Order issued on October 8,1948, set¬ 
ting forth various objections to said Order and Opinion 
No. 168 and seeking a modification thereof. A copy of 
said application is attached hereto, made a part heredf 
and marked Exhibit B. 
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6. The principal objections set forth in the Peti¬ 
tioner’s application for rehearing aforesaid related to: 

(a) The Commission’s use of the year 1945 as 
the test year for the purpose of determining the 
Petitioner’s cost of service; 

(b) The Commission’s action in basing the an¬ 
nual depletion allowance upon the Commission’s 
Staff’s determination of the annual depletion rate 
for 1945; 

(c) The Commission’s failure to give consid¬ 
eration and effect to the depletion rate for 1948 (the 
year in which the Commission’s Order was entered) 
which is a substantially higher rate than the rate 
for 1945, even under the formula used by the Com¬ 
mission’s own Staff; 

(d) The Commission’s failure to give consid¬ 
eration and effect to the depletion rate for 1950, as 
the average of the years 1949, 1950 and 1951, when 
presumably any rates ordered by the Commission 
would be in effect; 

(e) The Commission’s action in including the 
reserves, but not the related and necessary dollars, 
resulting from the future deepening of existing wells 
in computing the depletion rates; 

(f) The Commission’s refusal to receive, con¬ 
sider and give effect to evidence offered by the Peti¬ 
tioner bearing upon the fair field price of gas in the 
territory in which the Petitioner operates; 

(g) The Commission’s refusal to receive, con¬ 
sider and give effect to evidence offered by the Peti¬ 
tioner bearing upon the present reproduction cost or 
fair value of the properties of the Petitioner and in 
refusing to give any consideration or make any 
allowance whatsoever for the changed buying power 
of money; and 
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(h) The Commission’s action in allowing only 
a six per cent return in the face of evidence offered 
by the Petitioner showing that the reasonable ratg 
of return should be not less than seven and one-half 
per cent. 

In connection with objections (b), (c), (d) and (e), it 
should be stated that the Commission determined the 
1945 depletion rate in cents per MCF, by dividing the 
dollars of undepleted plant account in 1945 by the MCF 
of gas recoverable from developed acreage in 1945, which 
rate was then multiplied by the gas produced in 1945 
to get the annual depletion allowance for the test year 
1945. The estimated reserves from the future deepening 
of existing wells were included in the MCF of gas recov¬ 
erable from developed acreage, but the estimated costi 


related to such deepening were excluded from the dollar^ 
of depletable plant account. 

7. On November 26, 1948, the Commission, upon 
consideration of the application for rehearing and of 
certain unsworn data informally submitted by the Peti¬ 
tioner to the Staff of the Commission, issued an Order 
and Opinion No. 168-A, granting the application for re¬ 
hearing; fixing a date for such rehearing and identifying 
the matters to be considered at such rehearing; and pro¬ 
viding for the filing of a rate schedule which would con¬ 
tinue in effect the rate reduction previously ordered but 
would permit the Petitioner to collect amounts aggregat¬ 
ing $194,769 over and above the amounts permitted 
under the previous Order, contingent upon the outcome 
of the rehearing. To quote, in part, from said Order, 
the Commission directed that the $571,284 rate reduce 
tion previously ordered: 

“shall remain in effect according to its terms, pro¬ 
vided, however, that the rate schedules to be filed 
and observed may provide for the charge and col¬ 
lection of rates which will produce the disputed 
$194,769 of revenue annually, contingent upon the 
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outcome of the rehearing. Such additional revenue 
shall be clearly earmarked, separately accounted 
for, and retained in a segregated reserve solely for 
the purposes hereinafter specified. If and to the 
extent that, after the rehearing, the rate reduction 
of $571,284 is reaffirmed and becomes effective, Ken¬ 
tucky Company shall refund any part of the segre¬ 
gated reserve representing amounts by which the 
rate reduction ultimately made effective exceed 
$376,515 annually, and shall retain without restric¬ 
tion any balance of the segregated reserve.” 

A copy of said Order and Opinion No. 168-A, issued 
November 26, 1948, is attached hereto, made a part 
hereof and marked Exhibit C. 

8. By said Order and Opinion No. 168-A, issued 
November 26, 1948, the Petitioner’s application for re¬ 
hearing was denied with respect to its specifications of 
error regarding rejection of evidence of fair field price, 
reproduction cost, fair value and purchasing power of 
the dollar, the six per cent rate of return, and the 
proper depletion rate and future costs relating to re¬ 
serves to be developed from deeper drilling, on the basis 
that no new matters of law or fact were presented; and 
the rehearing was confined to those matters set forth 
in Paragraph (1) of the Commission’s Order, which 
matters related to alleged increases in wages, costs of 
materials and supplies, exploration and development 
costs and rate base and to alleged changes in sales of 
natural gas. 

9. A new rate schedule was filed by the Petitioner 
in compliance with the Commission’s Orders, effective 
November 1, 1948, but without prejudice to the Peti¬ 
tioner’s rights with respect to its application for rehear¬ 
ing or with respect to any petition for review which it 
might subsequently file. 

10. Pursuant to the Order granting the rehearing, 
further hearings were commenced on February 14, 1949, 
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and concluded on February 18, 1949, when again the 
record was marked closed. None of the interveners par¬ 
ticipated in the rehearing. 

11. At the rehearing the Examiner confined the 
evidence to those matters specifically covered by the 
Commission’s Order and Opinion No. 168-A, issued No¬ 
vember 26, 1948, among which matters was the consid¬ 
eration of the year 1948, rather than the year 1945, 
as the test year, with all of the related facts, except that 
no evidence was permitted to be introduced relative to 
the 1948 depletion rate, or the depletion rate for any 
subsequent year, the Commission’s Order and Opinibn 
No. 168-A having frozen such depletion rate at the 1945 
level. 

12. On June 20, 1949, the Commission issued hn 
Order and Opinion No. 168-B which, in effect, adopted 
the year 1948, rather than the year 1945, as the test 
year, except for the depletion rate which remained 
frozen at the 1945 level. The Order provided that: 

“The rates and charges made, demanded or received 
by Kentucky West Virginia Gas Company shall be 
so reduced as to reflect when applied to 1948 trans¬ 
portation and sales, as adjusted, a reduction of npt 
less than $422,406 annually below its 1948 operating 
revenues of $4,915,430, such reduction to be applica¬ 
ble to the revenues received from Louisville Gas & 
Electric Company in the amount of $105,601 and to 
the revenues received from Pittsburgh and Webt 
Virginia Gas Company in the amount of $316,805 
annually." 

The Petitioner was directed by said Order to file an ap¬ 
propriate new rate schedule to carry out the reduction 
so ordered, effective November 1, 1948, and to refund to 
Louisville Gas and Electric Company and Pittsburgh 
and West Virginia Gas Company amounts corresponding 
to the amounts by which the rate reduction of $422,406 
annually ordered exceeds $376,515 annually. A copy pf 
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said Order and Opinion No. 168-B, issued June 20, 1949, 
is attached hereto, made a part hereof and marked Ex¬ 
hibit D. 

13. On July 15, 1949, the Petitioner filed with the 
Commission a second application for rehearing, setting 
forth various objections to said Order and Opinion No. 
168-B, issued June 20, 1949, as well as to the Orders and 
Opinions previously issued by the Commission in these 
proceedings, and specifically requesting that the Com¬ 
mission grant a rehearing and find on the whole record 
that there should be no reduction in the rates charged 
by the Petitioner. A copy of said application for rehear¬ 
ing is attached hereto, made a part hereof and marked 
Exhibit E. No action having been taken by the Com¬ 
mission on said application for rehearing by August 14, 
1949, such application must, under Section 19(a) of the 
Natural Gas Act, now be deemed to have been denied. 

14. In the second application for rehearing afore¬ 
said, the Petitioner again raised the objections which it 
had raised in its first application for rehearing, except 
to the extent that the same had been cured by Order 
and Opinion No. 168-B of the Commission, issued June 
20, 1949, and, in addition, objected to the action taken 
by the Commission in said Order and Opinion No. 168-B 
in reducing the allowance for working capital and ma¬ 
terials and supplies to an amount below an allowance 
determined in accordance with the formulas and ap¬ 
proach previously adopted by the Commission in these 
proceedings and in other proceedings involving other 
natural gas companies, as well as to the Commission’s 
action in adjusting expenditures of the Petitioner for 
regulatory commission expense and special services dur¬ 
ing 1948, for the purposes of determining operating rev¬ 
enue deductions for the test year 1948. 

15. Prior to August 5, 1949, the date fixed by the 
Commission’s Order of June 20, 1949, as the ultimate 
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date for filing, the Petitioner filed a new rate schedule; 
effective retroactively to November 1, 1948, to carry out 
the rate reductions finally ordered by the Commission; 
but without prejudice to its rights with respect to this . 
Petition to Review. 

16. The Petitioner is filing this Petition in order 
to have this Court review the Orders of the Commission 
issued October 8, 1948 (Exhibit A), November 26, 1948 
(Exhibit C) and June 20, 1949 (Exhibit D). 

m. The Facts and Statutes Upon Which 
Jurisdiction is Based. 

17. The jurisdiction of your Honorable Court tci 
review the Orders of the Federal Power Commission is¬ 
sued October 8, 1948, November 26, 1948 and June 20, 
1949, is based upon Section 19(b) of the Natural Gas 
Act, which provides as follows: 

“(b) Any party to a proceeding under this 
chapter aggrieved by an order issued by the Com¬ 
mission in such proceeding may obtain a review of 
such order in the circuit court of appeals of the 
United States for any circuit wherein the natural- 
gas company to which the order relates is located 
or has its principal place of business, or in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court, within sixty days 
after the order of the Commission upon the applica¬ 
tion for rehearing, a written petition praying that 
the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall 
forthwith be served upon any member of the Com¬ 
mission and thereupon the Commission shall certify 
and file with the court a transcript of the record 
upon which the order complained of was entered. 
Upon the filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, or set 
aside such order in whole or in part. No objection 
to the order of the Commission shall be considered 
by the court unless such objection shall have been 
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urged before the Commission in the application for 
rehearing unless there is reasonable ground for 
failure so to do. The finding of the Commission as to 
the facts, if supported by substantial evidence, shall 
be conclusive. If any party shall apply to the court 
for leave to adduce additional evidence, and shall 
show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were 
reasonable grounds for failure to adduce such evi¬ 
dence in the proceedings before the Commission, 
the court may order such additional evidence to be 
taken before the Commission and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its findings as 
to the facts by reason of the additional evidence 
so taken, and it shall file with the court such modi¬ 
fied or new findings, which if supported by substan¬ 
tial evidence, shall be conclusive, and its recommen¬ 
dation, if any, for the modification or setting aside 
of the original order. The judgment and decree of 
the court, affirming, modifying, or setting aside, in 
whole or in part, any such order of the Commission, 
shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or certi¬ 
fication as provided in section 1254 of Title 28.” 

This Statute is applicable to the instant case by reason 
of the matters set out in paragraphs 18 to 20, inclusive, 
hereof. 

18. The proceedings of the Commission, referred 
to in Division II hereof, were directed against the Peti¬ 
tioner as Respondent and the Orders of the Commission, 
referred to in Division II hereof, were directed against 
the Petitioner. The Petitioner is injured, oppressed and 
deprived of legal rights by the terms of said Orders of 
the Commission and, therefore, the Petitioner is a party 
who is aggrieved by said Orders. 

19. This Petition to Review is filed within sixty 
days after the final Order of the Commission issued June 
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20, 1949, upon the Petitioner’s initial application for re¬ 
hearing filed October 29, 1948. 

20. No proceeding has hitherto been instituted in 
this Court or in any other Court for the review of the 
Order of June 20, 1949, either at the instance of the 
Petitioner or at the instance of any other person. The 
Commission has not entered any Order (so far as the 
Petitioner is advised) in any respect modifying or re¬ 
scinding its said Order of June 20, 1949. 

IV. The Relief Prayed. 

21. The Petitioner respectfully prays that your 
Honorable Court: 

(a) Review the Orders issued June 20, 1949, 
November 26, 1948 and October 8, 1948, as well as 
all the proceedings, findings and conclusions of the 
Commission upon which said Orders are based; 

(b) Set aside the Orders issued June 20, 1949, 
November 26, 1948 and October 8, 1948; 

(c) Order the Commission to dismiss the pro¬ 
ceedings against the Petitioner or, in the alterna¬ 
tive, after having set aside the Orders issued June 
20, 1949, November 26, 1948 and October 8, 1948, 
remand these proceedings to the Commission for 
further consideration and determination of the Pe¬ 
titioner’s rights in the light of your Honorable 
Court’s determination of the principles of law ap¬ 
plicable to the facts in these proceedings; and 

(d) Grant the Petitioner such further and 
other relief in the premises as to this Honorable 
Court may seem just and proper. 
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V. The Points on Which Petitioner 
Intends to Rely. 

22. The Commission erred in applying the 1945 an¬ 
nual depletion rate, in cents per MCF, as determined by 
the Co mmis sion’s Staff, to the 1948 volume of gas pro¬ 
duced, in determining the annual depletion allowance for 
the test year 1948, since a substantial part of the 1948 
gas production was from development during 1946,1947 
and 1948 at a higher rate. 

23. The Co mmis sion erred in failing to give consid¬ 
eration and effect to the higher depletion rates for 1948, 
1949,1950 and 1951, as determined by the Petitioner or, 
at least, by the Co mmi ssion’s Staff, in determining the 
annual depletion allowance applicable to the test year 
1948, since the depletion rates for the years 1948, 1949, 
1950 and 1951 would be more truly representative of the 
period when presumably any rates ordered by the Com¬ 
mission would be in effect. 

24. The Co mmis sion erred in giving effect to the 
MCF of gas estimated to result from the future deepen¬ 
ing of existing wells, without giving effect to the esti¬ 
mated costs of such well-deepening, in determining the 
annual depletion rate. 

25. The Commission erred in adjusting the 1948 ex¬ 
penditures of the Petitioner for regulatory commission 
expense and for special services, in connection with its 
determination of operating revenue deductions for the 
test year 1948. 

26. The Co mmi ssion erred in refusing to give con¬ 
sideration or weight to the Petitioner’s estimates of the 
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results of operations during the year 1949 and there¬ 
after, when presumably any rates ordered by the Com¬ 
mission would be in effect. 

27. The Commission erred in reducing the allow¬ 
ance for working capital and materials and supplies to 
an amount below an allowance determined in accordance 
with the formulas and approach previously adopted by 
the Commission in these proceedings and in other pro¬ 
ceedings involving other natural gas companies. 

28. The Commission erred in refusing to receive aj|id 
consider evidence offered by the Petitioner bearing upon 
the fair field price of gas in the territory in which the 
Petitioner operates. 

29. The Commission erred in refusing to receive, 
consider and give effect to evidence offered by the Peti¬ 
tioner bearing upon the present reproduction cost or fa ir 
value of the properties of the Petitioner and in refusihg 
to give any consideration to or make any allowance for 
the changed buying power of money. 

30. The Commission erred in allowing only a six 
per cent return in the face of evidence offered by tljie 
Petitioner showing that the reasonable rate of return 
should not be less than seven and one-half per cent. 

31. The rates ordered and prescribed by the Coih- 
mission to be charged and collected by the Petitioner fir 
the transportation and sale of natural gas are unlawful, 
unjust, unreasonable and confiscatory. 
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32. No reduction in the rates previously charged 
and collected by the Petitioner is warranted. 

Wherefore, your Petitioner prays that the relief re¬ 
quested in Division IV of this Petition to Review be 
granted. 


Respectfully submitted, 


Henry G. Wasson, Jr. 


Philip A. Fleger 
435 Sixth Avenue 
Pittsburgh, Pennsylvania 


Charles K. Robinson 
2415 Grant Building 
Pittsburgh, Pennsylvania 

Attorneys for Petitioner. 


Dated : August 17,1949 
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Pittsburgh and West Virginia Gas Company r G-635 
and Kentucky West Virginia Gas Company J 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


OPINION No. 168 


City of Pittsburgh 
v. 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company^ 


Docket No. 
G-627 


In the Matter of 


Pittsburgh and West Virginia Gas Company r 
and Kentucky West Virginia Gas Company J 


[ Docket No. 
G-635 


APPEARANCES 


For Complainant 

Miss Anne X. Alpem, City Solicitor, Pittsburgh, Pa. 
Mr. Joseph A. Langfitt, Jr., 1 Asst. City Solicitor, 
Pittsburgh, Pa. 

For Intervenor, Allegheny County, Pa. 

Mr. Nathaniel K. Beck, County Solicitor, Pittsburgh, 
Pa. 

Mr. Frank Butler, Asst. County Solicitor, Pitts¬ 
burgh, Pa. 

For the Administrator of the Office of Price Administra¬ 
tion and the Director of Economic Stabilization 

Mr. Harry D. Booth, Washington, D. C. 

Mr. Herbert Sharfman, Washington, D. C. 

Mr. Julius Rudolph, Washington, D. C. 


1 Having replaced Mr. Leon Wald, Asst. City Solicitor, who appeared 
initially. 


For Public Service Commission of West Virginia 

Mr. Charles M. Love, Charleston, West Virginia 

Mr. W. A. Thornhill, Jr., Beckley, West Virginia! 

For Federal Power Commission Staff 

Mr. Charles E. McGee, 2 Washington, D. C. 

Mr. Reuben Goldberg, Washington, D. C. 

For Respondents 

Mr. Charles K. Robinson, Pittsburgh, Pennsylvania. 

Mr. Philip A. Fleger, Pittsburgh, Pennsylvania, i 

Mr. Henry G. Wasson, Jr., Pittsburgh, Pennsylvania. 

I 

BY THE COMMISSION: 

These are proceedings, under the provisions of Section 
5(a) of the Natural Gas Act, for the deter min ation of the 
reasonableness of the rates and charges of Kentucky 
West Virginia Gas Company (Kentucky) and Pittsburgh 
and West Virginia Gas Company (Pittsburgh) 3 in con¬ 
nection with the transportation and sale of natural gas 
subject to the jurisdiction of this Commission. They were 
initiated by the filing on March 17, 1945, by the City jaf 
Pittsburgh, Pennsylvania, (Docket G-627) of a com¬ 
plaint alleging that the rates and charges at which Ken¬ 
tucky then sold natural gas to Pittsburgh, and the rates 
at which Pittsburgh then sold gas to Equitable Gas Com¬ 
pany (Equitable), for distribution in the City of Pitts¬ 
burgh, Pennsylvania, and the surrounding territory, were 
unjust and unreasonable and in contravention of the prp- 
visions of the Natural Gas Act. Upon the receipt of that 
complaint, this Commission issued an order institutifig 
an investigation, consolidating the two proceedings, apd 
fixing a date for the hearing thereon (Docket G-635). 

-Having succeeded Mr. Harry Littman who appeared initially. 

3 Kentucky and Pittsburgh are herein collectively referred to (is 
Respondents. 
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Petitions to intervene in the proceeding were filed by 
the Administrator of the Office of Price Administration 
and the Economic Stabilization Director, the County of 
Allegheny of Commonwealth of Pennsylvania, the State 
of West Virginia, the Board of Public Works of the State 
of West Virginia, and the Public Service Commission of 
West Virginia, all of which petitions were granted by 
this Commission. 

Pursuant to our order an extensive field examination 
of the books, records, facilities and operations of the 
Respondents was made by our Staff. The hearing upon 
the complaint and the order of investigation, in which all 
of the parties were permitted to participate fully, re¬ 
quired a total of 37 days during which 31 witnesses were 
examined, 4,320 pages of testimony were recorded, and 
244 exhibits were offered, of which 226 were received in 
evidence. All of the parties likewise were permitted to 
file briefs and to argue the matter orally before the Com¬ 
mission sitting en banc. 

Respondents’ Operations 

Both Kentucky and Pittsburgh are West Virginia 
corporations, and Kentucky, Pittsburgh, Equitable and 
Louisville Gas & Electric Company (Louisville) are all 
affiliated companies in the Standard Gas & Electric Com¬ 
pany system. 

Kentucky owns and operates extensive natural gas 
production, transmission and distribution properties, in¬ 
cluding acreage and rights in fee and under lease, in 
eastern Kentucky; and purchases gas from numerous 
other producers in that area. Kentucky sells natural gas 
to eight gas utilities for resale and directly to a number 
of domestic and industrial users located on its pipe-line 
system. By far the larger part of its sales, however, are 
to two of its affiliated utilities, namely, Louisville and 
Pittsburgh. The deliveries to Pittsburgh are made to 
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Warfield Natural Gas Company 4 at two points within tile 
State of Kentucky, and the gas is transported by that 
company from those points of receipt to the Kentucky- 
West Virginia state boundary where it is delivered to 
United Fuel Gas Company for the account of Pittsburgh. 
United Fuel Gas Company in turn delivers to Pittsburgh 
at a point in Gilmer County, West Virginia, an equivalent 
volume of natural gas. 


Pittsburgh owns and operates a similar natural gds 
pipeline system located in thirteen counties lying gener¬ 
ally in the North Central portion of the State of West 
Virginia, adjacent to the Pennsylvania line. In addition 
to the production from its own wells, Pittsburgh, too, 
purchases natural gas from a number of other producer^. 


Of the 23 million Mcf of natural gas which Pittsburgh 
purchased during 1945,94.75% was purchased from Ken¬ 
tucky and delivered to Pittsburgh by United at the point 


of delivery in Gilmer County, West Virginia, to which 
reference has been made. Of Pittsburgh’s natural gas 
sales during the year 1945, aggregating more than 30 
million Mcf, 94.01% were sales to other utilities (90.71% 


went to Equitable), 3.98% were direct sales to industrial 
customers, and 2.01% were sales to residential and com¬ 
mercial users. 

The deliveries by Pittsburgh to Equitable are made at 
the West Virginia-Pennsylvania state boundary. At that 
point the gas is sold by Pittsburgh to Equitable at whole ¬ 
sale for distribution and resale by the latter to ultimate 
consumers in the State of Pennsylvania. 


All jurisdictional questions have been waived by thp 
Respondents, it being agreed that if any reduction in 
rates of the Kentucky Company was found to be necessi¬ 
tated, such reduction should be allocated three-fourths 
to Pittsburgh and one-fourth to Louisville. 

*A non-affiliate. Warfield Natural Gas Company was merged into 
United Fuel Gas Company on December 31, 1946. 


Reproduction Cost Evidence Excluded 

Each of Respondents offered evidence of the market 
value of its natural gas acreage, the trended original 
cost, and reproduction cost of its operating properties, 
and Pittsburgh offered evidence with respect to changes 
in construction and commodity costs and in the purchas¬ 
ing power of the dollar. That evidence, however, was 
excluded by the Trial Examiner. Our study of the ex¬ 
cluded evidence discloses that it is of the same nature 
as evidence which we have had occasion in other proceed¬ 
ings to characterize as “synthetic.” It was not taken from 
the books and records, does not purport to represent 
actual cost of investment (Cities Service Gas Company, 
3 F.P.C. 459, 465), and is too conjectural and illusory to 
be given any weight in these proceedings. (City of Cleve¬ 
land v. Hope Natural Gas Company, et al., 3 F.P.C. 150, 
157.) We are unable to find any basis for an alteration 
of our views with respect thereto and we find, therefore, 
that the exclusion of this evidence by the presiding 
Examiner was proper. 

Field Price Evidence Excluded 

Another facet of the value concept of rate regulation 
urged upon us by Respondents was described as the “fair 
field price” theory. Specific evidence was presented by 
Respondents based upon this theory, such evidence being 
rejected by the Trial Examiner. We deem it appropriate, 
in view of the controversy which this theory has evoked, 
to examine Respondents’ proposals in all of their aspects 
and to set forth briefly our views on the subject. 

In essence, the field price theory presupposes a com¬ 
plete segregation of the production phase of a natural- 
gas company’s operations from its transportation busi¬ 
ness. Thus, the production operation is treated as a non¬ 
utility function free from regulation. The theory further 
presupposes the establishment of a “commodity value” 
or “field price” for all gas produced from the company’s 
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own wells and entering its transportation system, such 
price being allowed as an operating expense item in lieu 
of actual production cost. Respondents presented testi¬ 
mony and exhibits showing proposed field prices and the 
effect of their use upon the operating income of Kentucky 
and Pittsburgh. This evidence is before us on an offer of 
proof. 

Kentucky claimed that 15tf per Mcf was the present 
fair field price or commodity value of natural gas at tlie 
well mouth in the area in which it operates, and substi¬ 
tuted this price for its actual cost of production. The net 
utility operating income reported by the company for 
the year 1945 of $1,080,478 was thereby converted int o 
a computed deficit for rate case purposes of $594,715. In 
other words, whereas the company enjoyed a substantial 
profit, it would have us consider it suffered a loss for the 
purpose of determining just and reasonable rates. Simi¬ 
larly, Pittsburgh proposed an allowance of 17£ per Mcf 
as the field price of its produced gas which would reduc e 
its reported net utility operating income for the year 
1945 of $662,217 to $174,359. 

Hereinafter we have found that Kentucky’s cost of 
service, including as a part thereof a 6% return for the 
year 1945, was $3,931,204. If the claimed field price of 
gas is substituted for the actual cost, then the computed 
cost of service becomes $6,633,077, an increase of $2,701,- 


873. Allowance of this increase would mean an increase 
of profit in the amount of $1,664,426 to Kentucky after 
paying the income taxes on that profit. For Pittsburgh 
the actual cost of service including 6% return, would be 
changed from $8,742,730 to a computed cost, using the 
17^ field price mentioned above for gas produced by the 
company, of $8,577,688, or a decrease of $165,042. 


Thus, it is evident that so far as Kentucky is con¬ 
cerned, the use of the field price in lieu of the actual cost 
of production in fixing rates would have the effect Of 




substantially increasing the company’s allowable net 
utility operating income, whereas Pittsburgh on the 
other hand, would receiver a smellier net income through 
substitution of the field price for actual cost of produc¬ 
tion. 


The ultimate effect of substituting the field price 
theory for the cost or investment basis in determining 
just and reasonable rates for Respondents would be an 
annual increase in rates to Louisville Gas & Electric Com¬ 
pany of $532,647 and to Equitable Gas Company of 
$1,651,561. The iniquity of such increases would result 
not by reason of added costs but from additional profits 
to Kentucky over and above a fair return on its invest¬ 
ment in properties used to render a public service to¬ 
gether with the income taxes associated with such 
profits. 

So much for the results of the application of this 
theory to the instant case. We now turn to the reasons 
advanced in support of the theory and whether such 
theory is sound, equitable and in the public interest. 

Respondents take the position that the natural-gas 
business is a highly venturesome and speculative enter¬ 
prise and that the application of the cost method of regu¬ 
lation which we have heretofore followed does not pro¬ 
duce a just and reasonable end result. Reference is made 
by Respondents to the fact that Kentucky purchased 
large areas of productive acreage at extremely low prices 
in the early days of discovery of natural gas in the area, 
and that they should be rewarded for the initiative and 
daring shown in the initial stages of the project. 

What Respondents desire is a return based on the fair 
value of their natural-gas production properties. It is 
conceded by Respondents that this may be achieved 
through including in the rate base the fair market value 
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of their natural gas acreage 5 or by including as an oper¬ 
ating expense item the commodity value of the gas pro¬ 
duced from such acreage. 

We previously have had occasion to consider the in¬ 
firmities and inequities of the fair value theory and there 
is no need to lengthen this opinion with a repetition of 
our views. Suffice it to say that these same infirmities 
and inequities likewise exist in this variant of the fair 
value theory and the arguments advanced by Respon¬ 
dents on behalf of the field price method, as applied to 
production property, are no more persuasive than their 
arguments for the use of reproduction cost for pipe lines 
and other property. We reiterate our adherence to the 
principles of rate making enunciated by Mr. Justice 
Brandeis in the Southwestern Bell case, 262 U.S. 276, 
289, which were intended to assure the utility investor 
that he would receive a fair return on his investment 
devoted to the public service and that the consumer 
would not be compelled to pay a return upon an incre¬ 
ment of value above such investment. 

Respondents ask “Are not the higher prices allowed 
to others furnishing gas from the same areas a proper 
matter of consideration? * * * In the consideration of 
the just end result should not consideration be given to 
what is a fair level (the fair average) of prices for 
natural gas in this area?” 0 The answers to these ques¬ 
tions involve basic regulatory principles. Experience has 
shown that a natural-gas company must secure, at the 
outset, an adequate supply of gas sufficient to take care 
of its markets for a period of 20-40 years. This is a neces¬ 
sary prerequisite to the financing and construction of a 
pipe line system. Respondents, as have many other nat- 


°Respondents offered evidence to show that the fair market value of 
their natural-gas acreage as of December 31, 1944, amounted to 
$20,118,194 whereas the original cost thereof was $4,100,705. 

°The weighted average cost of gas purchased at the well head by 
Respondents for the year 1945 was approximately 13.14 per Mcf. 
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ural gas companies, chose to acquire by lease or pur¬ 
chase gas acreage from which to produce part of their 
market requirements and to purchase the balance 
through long term gas purchase contracts from other 
producers. In some instances, these gas purchase con¬ 
tracts specify what are now considered as very low 
prices. But Respondents have not suggested that we set 
aside those gas purchase contracts and allow as an 
operating expense the present day commodity value of 
the gas purchased from these producers in lieu of its 
actual cost. 

If natural gas is to be treated as a commodity rather 
than as a utility service, we perceive neither logic nor 
consistency in pricing gas produced by the utility from 
its own wells on the basis of its value as a commodity 
and pricing the gas purchased from other producers on 
the basis of its actual cost to the utility. If, as Respond¬ 
ents claim, the commodity value theory is a means of re¬ 
warding management for its initiative and foresight in 
securing productive natural-gas acreage, should not such 
theory likewise serve to reward management for secur¬ 
ing advantageous gas purchase contracts? 

It may be argued that prices paid other producers for 
natural gas already reflect the value of such gas as a 
commodity. But it is clear that the prices specified in 
gas purchase contracts rarely reflect, except at the time 
of their execution, the results of the law of supply and 
demand. A true commodity value for natural gas cannot 
exist unless there are frequent adjustments in the price 
consistent with the ever-changing supply and demand 
factors. The very nature of the natural gas business pre¬ 
cludes short-term contractual obligations and repeated 
price adjustments to meet such changes. 

But assuming arguendo that the contrary be true, the 
more important question is whether a natural-gas com¬ 
pany is in a status similar to the non-utility producer 
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concerning markets, franchise rights and financial risks. 
The answer is clearly in the negative. Natural-gas com¬ 
panies are public utilities. They have assured markets, 
protected by either local or federal franchises or both, 
and their financial risks are slight, for regulatory agen¬ 
cies are duty bound to fix rates which will be compensa¬ 
tory. Non-utility producers do not have any of these 
benefits but must secure such outlets for their gas as 
may be possible through contractual arrangements 
with pipe line companies or others, at prices which may 
or may not be compensatory. If these producers find that 
their contract prices do not cover their costs of operation 
and also return a fair price, there are no regulatory agen¬ 
cies to which they can look for relief. The risks described 
by Respondents as inherent to the highly venturesome 
and speculative gas business may well apply to the small 
wild-cat drillers, who may go bankrupt through drilling 
a series of dry holes, but is truly inapplicable to natural- 
gas companies such as Respondents. 

In this case, as in all other rate proceedings, we have 
allowed as proper operating expenses, to be borne by the 
consumers, all costs of dry hole well drilling and explora¬ 
tion activities, and all expenses incident to the acquisi¬ 
tion of leaseholds, including delay rentals and royalty 
payments. With respect to Kentucky we have allowed 
annual exploration and development costs of $217,906 
and to Pittsburgh $292,971 for this item. We have also 
included in the rate base the cost of gas acreage held for 
future use by Kentucky and Pittsburgh companies 
amounting in the aggregate to $2,187,774. Thus it is 
readily apparent that Respondents’ risks, associated 
with the exploration and development costs of a natural 
gas supply, have in effect been underwritten by the rate 
payers. 

Apparently, Respondents take the position that the 
consumers who for many years have paid through rates 


the costs associated with the acquisition and develop¬ 
ment of a gas supply, should now be foreclosed from any 
future benefits therefrom and should purchase their gas 
in the future as if all of these costs had been borne by 
Respondents’ stockholders. Obviously such a scheme is 
entirely devoid of equity and fair play. 

One other phase of this matter which deserves atten¬ 
tion relates to the fact that application of the field price 
method to the Pittsburgh Company would result in a 
smaller actual net income than does the cost basis. This 
is true because the unit cost of production is higher than 
the field price. It was this sort of situation which led 
sponsors of legislation 7 to amend the Natural Gas Act to 
propose that natural-gas companies be given the option 
to use either the field price method or the cost method. 
In other words, what was being sought was a privilege 
for the pipe line companies to use either cost or value, 
whichever was higher. Thus, one of the infirmities of 
the value concept of regulation was openly admitted. The 
value concept will not work when value is lower than 
cost for it is self-evident that unless a utility is able to 
recover through rates all of its bona fide costs of opera¬ 
tion, including a reasonable return, it cannot successfully 
continue to serve the public. We adopted the cost system 
because we believe it to be just to consumers and utilities 
alike, and this system will serve, we believe, during 
periods of depression or inflation to secure the continu¬ 
ity of an adequate gas supply and the financial sound¬ 
ness of the natural-gas companies themselves. The wis¬ 
dom of our decision has been amply demonstrated 
through the unprecedented growth of the industry under 
such regulatory methods and by the avidity with which 
the investing public has purchased tremendous amounts 
of natural-gas securities in recent years at progressively 
lower costs of financing. 


TH.R. 4051 and S. 734, 80th Congress, First Session. 
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We find therefore it is not necessary in the light of 
the Natural Gas Act and the decisions of the Supreme 
Court 8 to use the field price method. Further, we deem 
that the public interest will be best served through con¬ 
tinued adherence to the cost method of regulation and 
its application to the production of natural gas by nsi- 
tural-gas companies. It is therefore clear that the exclu¬ 
sion from evidence of testimony relating to the field price 
of natural gas by the Trial Examiner was proper and We 
so find. 


Original Cost of Facilities 

After extensive investigation and review, agreements 


were reached by the Staff of the Commission and the 
Respondents with respect to the original cost of the fa¬ 
cilities used and useful in the service of natural gas and 
the working capital which would reasonably be required. 

Depreciation and Depletion 

With respect to Pittsburgh, the annual charges and 
a proper reserve for accrued depreciation and depletion 
reserves were agreed to. That the depreciation and de¬ 
pletion reserves of Kentucky are excessive is admitted, 
and thus there is necessitated the determination of rea¬ 
sonable reserve requirements for that Respondent ( In¬ 
terstate Power Company, et al., 2 F.P.C. 71, 81.) 

Depreciation of Field Lines. The Staff found that a 
service life of 50 years and a resulting depreciation rate 
of 2% would be appropriate for the purpose of deter¬ 
mining the reserve requirement for mains. But when it 
came to the determination of the depreciation rate foi* 
field lines, due consideration was given to losses which 
— 

8 Federal Power Commission v. Hope Natural Gas Company, 320 U.S. 
591, Canadian River Gas Company v. Federal Power Commission, 324 
U.S. 581, Panhandle Eastern Pipe Line Co. v. Federal Power Commission, 
324 U.S. 635. 
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are realized when pipe is moved from one location to 
another, and a rate of 3.33% was found appropriate. 

Initially, Kentucky’s witness proposed a service life 
of 25 years and a depreciation rate of 4% as appropriate 
for both mains and field lines. From a “survivor” table 
the witness spotted points of retirement on probability 
paper and fitted a curve to them. In this way he derived 
the mortality curve from which he arrived at his final 
conclusions with respect to service lives and rates of 
depreciation for these two classes of property. Thus the 
principal, if not the only consideration, was the retire¬ 
ment history of Kentucky’s properties. Later this wit¬ 
ness submitted an amended study in which important 
changes were made in the rates which he had previously 
recommended. In the amended study all adjustments 
were downward except with respect to the rate for field 
lines. 

Furthermore, while Kentucky does not deny that its 
witness included in his determination retirement data 
representing the sale of certain property by the com¬ 
pany which should not have been included, and while 
conceding that the elimination of this data would raise 
the service life of field lines from 22.5 years to 24 years, 
they contend that no change should be made in the rate 
which he proposed. While they do not deny that the 
witness erroneously considered property acquired in 
1927 as having been installed at that date when, in fact, 
it had been installed at an earlier date, they contend that 
the amount here involved was not sufficient to require 
an alteration of this proposed rate. Nor can it be denied 
that the witness made numerous mathematical and other 
errors in his calculations. But in spite of the admitted 
errors, Kentucky continues to insist that the rates pro¬ 
posed by this witness are the rates which the Commis¬ 
sion should adopt and apply. On the other hand, the 
Company claims that our Staff used “life tables”, inti- 
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mating that it gave no consideration whatever to the 
Company’s mortality experience. The record shows, how¬ 
ever, that consideration was given to the experience df 
the Company, but that the Staff rates were not based 
upon that experience alone. Other factors, such as the 
retirement experience of other companies and the future 
life expectancy of natural-gas reserves, were given due 
and proper consideration. 

The evidence requires the conclusion and we find 
that the rate of depreciation of field lines proposed by 
the Staff is the appropriate rate for the purpose of 
determining annual depreciation expense and the re¬ 
serve requirements for that classification of property. 

I 

Gas Well Equipment. Kentucky contends that gas 
well equipment should be depleted, while it is the con¬ 
tention of the Staff that the reserve for this classificaf- 
tion of properties should be determined on a deprecia¬ 
tion basis. While Pittsburgh has made it the practice t<t> 
depreciate gas well equipment, Kentucky has applied thd 
depletion method. Respondents contend that due to the 
fact that Kentucky “has been in existence for only 
about twenty years and has remaining life of about 3? 
years, the possibilities of re-use of the materials ard 
not nearly so great as in some other natural gas opera¬ 
tions * * * and to the extent that this is true it largely 
eliminates a second and a third use of such material^ 
and supports the treatment of the item as a depletable 
rather than a depreciable one.” 

A study of Kentucky’s well retirement records 
shows that in the past the average cost of abandoning 
a well has been approximately equal to the average 
salvage recovery. But well equipment recovered from 
abandoned wells may be used in other wells or the casing 
or tubing may be used during a part of its physical lif4 
as pipe line, and it is conceded by the Respondent tha ij 



gas well equipment is used more than once in the Ken¬ 
tucky System. The testimony that the salvage recover¬ 
able from wells equals the cost of abandonment seems to 
demonstrate conclusively that gas well equipment is, 
quite generally, used more than once. 

The Staff study considered that the life of tubular 
goods (comprising about 92% of the total investment in 
gas well equipment) both physically and functionally, 
largely controls the average life of this group of prop¬ 
erties. Those studies included studies reflecting the phys¬ 
ical life of such equipment. In addition, studies were 
made to determine the average age of currently active 
and abandoned wells, and of losses on equipment realized 
when wells are abandoned, and due consideration was 
given to the data disclosed by those studies. It was 
concluded that since gas well equipment has been, and 
will continue to be, used more than once, thus reflecting 
the fact that the physical and functional life of such 
equipment had not completely expired during the first 
cycle of use, the application of the depreciation rather 
than the depletion method of determining the reserve 
requirement was necessitated. 

The fact that heretofore Kentucky has determined 
a value for the recovered equipment which it considered 
equal to the cost of abandonment, is considered of no 
significance. The Staff has made full allowance for the 
costs of abandoning wells but separately and apart from 
the determination of reserve requirements applicable 
to gas well equipment. The Staff’s method of determin¬ 
ing the proper reserves for gas well equipment will re¬ 
turn to Kentucky in due time the entire cost of equip¬ 
ment as well as the costs of abandonment. The method 
proposed by the Company will also have that result, 
provided that the salvage recovered continues to equal 
the cost of abandonment. But the evidence shows that 
the salvage recoverable continues to diminish. When it 
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becomes, as it must, less than the cost of abandonment!, 
the reserve which has been accrued will not fully pro¬ 
vide for those costs. 

It is found, therefore, that the method of accruing 
the reserve for gas well equipment proposed by the Staff 
is the appropriate method for that purpose. 

i 

Reserves from Deeper Drilling. Both Kentucky and 
the Staff of the Commission calculated depletion rates 
by the production method. Although the estimates of 
the production from individual wells were not in unij- 
versal agreement, the Company’s and the Staff’s esti¬ 
mates of the total reserves to be recovered from existing 
wells, except that estimated to be recovered from the 
deeper drilling of existing wells, were quite close. 

Out of 24 shallow wells deepened during the years 
1941 to 1944, inclusive, 20 proved productive, and the 
average ultimate productivity of those deepened wells 
was found to be approximately 200 million cubic feet) 
each. The evidence presented by the Staff is to the effect 
that out of its 159 presently producing shallow wellsj 
Kentucky will deepen the equivalent of 63. The Staff 
then applied the average productivity of deepened wells 
to 63 wells to be deepened, and has increased the esti¬ 
mate of Kentucky’s remaining reserves by 12 million) 
600 thousand Mcf as from that source, and has accrued 
Kentucky’s depletion reserve on the basis of the in-) 
creased estimate. 

Kentucky objects to the inclusion of the reserves! 
from deeper drilling as tending to reduce current deple¬ 
tion allowance and to require an increase later when 
the deeper drilling costs have been incurred. 

Kentucky has not undertaken to deny that it will! 
deepen the equivalent of approximately 63 wells but, on 
the contrary, did assume that certain wells would be 
deepened. Neither has Kentucky undertaken to show by 



any type of evidence that the estimates of the probable 
recovery from those wells is unreasonably high. It is 
recognized that the deepening of wells may increase the 
ultimate recovery of gas per acre. 

It is believed to be improper to include in the deple¬ 
tion, base costs which have not yet been incurred. On 
the other hand, when a shallow well becomes exhausted 
and is drilled to a deeper formation, the original hole 
continues to perform a useful and valuable function, and 
its cost should be spread over its useful life. But to de¬ 
plete the costs which have already been incurred over 
the life of reserves recoverable from upper levels only 
would leave, upon the exhaustion of its reserves, no costs 
to be applied to the production from the lower levels. 
The inclusion of the reserves from deeper drilling at the 
time of the completion of the shallow well has the effect 
of deferring the appropriate portions of the cost until 
production begins from the lower level. Thus there is 
a more even distribution of the cost of the well over the 
useful life thereof. 

We find that the inclusion of the probable reserves 
to be recovered from deeper drilling in the estimates of 
Kentucky’s probable ultimate recoverable reserves for 
the purpose of determining the proper depletion rate 
and proper depletion reserve requirement in the manner 
proposed by the Staff is fair, reasonable and proper. 

The Proper Depletion Rates. The method employed 
by the Staff in this proceeding for the determination of 
the proper rate of depletion and the appropriate reserve 
requirement for depletion, is the same as that heretofore 
used and applied in all similar cases of this kind coming 
before the Commission, and as so calculated and deter¬ 
mined, the annual allowance for depletion will reimburse 
the Company for its entire investment in the related 
properties over the service life thereof. The evidence 
presented by Kentucky shows that regardless of minor 
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differences of approach (and exclusive of such differ¬ 
ences as are attributable to the inclusion by the Staff <pf 
reserves from deeper drilling discussed and disposed pf 
above) the rates of, and the annual allowances for, de¬ 
pletion recommended by the Staff for the year 1946 and 
the years prior thereto, exceed the rates and allowance 
claimed by the Company for those years. 

But Kentucky proposes the use of an average if 
rates which rise year by year (1946 to 1950 inclusive}, 
and in support of that formula, offered evidence pur¬ 
porting to show that the unit cost of the development 
of gas has risen substantially in recent years, and will 
continue to rise. It is contended that by reason thereof 
the rate and allowance proposed by the Staff will not 
compensate the company for its increased costs. 

The reasons advanced for the increase in the unit 
cost of developing gas are said to be primarily (1) the 
increase in the cost per well, and (2) the decrease in 
the reserves developed per well. The evidence shows that 
prior to 1942 there were substantial variations from year 
to year in the average cost (construction and equip¬ 
ment) of wells drilled each year. There was not, how¬ 
ever, any definite trend, either up or down, in those 
average costs. Likewise, the unit cost of the development 
of the recoverable reserves shows substantial variations 
from year to year in the same period. There again, al¬ 
though costs were definitely higher in the later years, 
there was no definite or marked trend until 1942. During 
the years 1942 to 1945, inclusive, the average cost per 
well drilled (construction and equipment) increase^ 
almost 33%; but during the same period the unit cost 
of recoverable gas based upon the estimates of reserves 
developed during each of the years, increased almost 
107%. Thus the major factor contributing to the in¬ 
crease in unit cost is the decline in the estimates of 
reserves. It is true that there is substantial agreement 
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between the Company and the Staff with respect to these 
estimates, but there are also reflected in the record other 
circumstances bearing thereon which must be given due 
consideration. 

The estimates of recoverable gas per well show 
increases from 431,566 Mcf in 1930 to 800,216 Mcf in 
1933, but subsequently they declined to 220,127 Mcf for 
1945. The evidence shows that for the more recently 
drilled wells little production data are available, and 
as a consequence the estimates of the gas which may 
be ultimately recovered from them must be purely judg¬ 
ment figures. Of course, as time goes on, more and more 
data become available, until it is possible to plot a 
pressure decline curve. But even then the curve is sub¬ 
ject to periodic correction and it is only after the ex¬ 
piration of considerable time that a reasonably accurate 
estimate is possible. Just what the problem is and how 
it is met in practice is shown quite graphically by one 
of the Company’s exhibits. 8 There it is shown that be¬ 
tween 1934 and 1942 revisions in the estimates of the 
ultimate recovery from a well drilled in 1930 were neces¬ 
sitated by the intervening experience with the result 
that they were increased from 262,000 Mcf to 470,000 
Mcf. The estimate of smother well drilled in 1935 was 
increased from 970,000 Mcf in 1936 to 2,360,000 Mcf in 
1944. Of course, some of the experience called for revi¬ 
sions downward, but that the prevailing revisions are 
upward and that the judgment estimates for the more 
recent years are more often than not substantially 
too low, is made crystal clear by another of the Com¬ 
pany’s exhibits. 10 It shows that for the years 1936 
to 1945, inclusive, the Company’s geologists made re¬ 
visions of their estimates of the ultimate recovery from 
1,454 of its wells. Of those revisions, 1,107 were upward 

®Exhibit No. 55. 

1 “Exhibit No. 56. 
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and only 347 were downward. The over-all effect of those 
revisions was to increase the estimates of recoverable 
reserves a total of 118,553,300 Mcf, while the decrease 
was 34,329,800 Mcf, a net gain of 84,223,400 Mcf. This 
evidence clearly shows that the estimates of reserves 
recoverable from the more recently completed wells are 
unreasonably low and that caution should be employed 
in using them for the purpose of estimating the unit 
cost of developing such gas over the future. 

The average cost per well and the unit cost of 
recoverable reserves for the years up to and including 

1945 are, as has been seen, adequately provided for in 
the Staff’s rates and allowances. Kentucky’s estimates 
of the average cost of wells to be drilled in the years 

1946 to 1950, inclusive, show an increase in such costs 
of only 6.30% above 1945 costs. Strangely enough, the 
estimate of the recovery per well for that period 
shows an increase of about 13.5%, and the cost per Mcf 
shows a decrease of 6.5%. Consequently, we find that 
the rates of depreciation and the allowances for deple¬ 
tion proposed by the Staff are adequate for the purpose 
of determining a reasonable allowance for depletion ex¬ 
pense and a reasonable depletion reserve requirement. 

Amortization. It has been the practice of the Com¬ 
pany in the past to provide for the expense relating to 
wildcat acreage through its depletion accrual and for 
that purpose its witness increased his proposed rate of 
depletion from 4.5^ to 4.6<£ per Mcf. At such a rate the 
amount which would have been accrued for that purpose 
for the year 1945 is $24,777.65. 

The Staff proposes the amortization of Wildcat 
Acreage, Natural Gas Rights at the rate of $21,198.13 
a year, and to allow as an operating revenue deduction 
the cost of leases actually abandoned during each year. 
The aggregate of the allowances by the Staff for the 
year 1945 is $31,937.24. This method of handling these 
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items is in accordance with the Commission’s Uniform 
System of Accounts Prescribed for Natural Gas Com¬ 
panies. No reason has been advanced for deviating there¬ 
from in this instance. 

It is our conclusion and we find that the Staff’s 
proposed rates and allowance for depreciation, deple¬ 
tion and amortization, and the methods employed by 
the Staff in determining the reserve requirements for 
Kentucky, are fair, reasonable, equitable and appro¬ 
priate. 

Respondents’ Investment Rate Bases 

Employing the figures agreed upon and as hereto¬ 
fore determined, we find that the investment rate base 
of each of the Respondents as of December 31, 1945, is 
as follows: 

Kentucky Pittsburgh 

Gas Plant in Service. $20,291,927 $26,743,718 

Gas Plant Leased to 

others . 66,951 . 

Total Gas Plant in 

Service . $20,358,878 $26,743,718 

Less: Existing Depre¬ 
ciation and Depletion 8,968,043 14,301,084 

Reserves for Aban¬ 
doned Leases. 334,472 . 

Total Depreciation 

and Depletion . $ 9,302,515 $14,301,084 

$11,056,363 $12,442,634 

Construction Work in 

Progress . 294,374* 

•Completed projects in service at December 31,1945. 
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Kentucky Pittsburgh 


Gas Plant Held for 
Future Use . 

2,070,787 

116,987 

Total Investment in 

Gas Plant . 

$13,127,150 

$12,853,995 

Working Capital . 

516,849 

1,382,946 

Total Investment Rate 
Base . 

$13,643,999 

$14,236,941 


Bate of Return 

Voluminous evidence with respect to rate of return 
was submitted by the complainant, O.P.A., the Respond¬ 
ents, and the Staff of the Commission. Respondents pre¬ 
sented evidence to the effect that reasonable rates of 
return for Kentucky and Pittsburgh would be 7y 2 % and 
8%, respectively, thus indicating that Kentucky is in a 
somewhat more favorable position than Pittsburgh from 
the standpoint of financing. On the other hand, evidence 
presented by O.P.A. is that an over-all rate to Pittsburgh 
of 5.6% would be the maximum reasonable rate of return. 

The evidence shows convincingly that the earning 
capacity of utilities is much more stable than that of in- j 
dustrial and railroad enterprises; that the natural gas 
industry in general is growing steadily and rapidly and 
is in a favorable situation from a financial standpoint; 
that the regulation of natural-gas companies under the 
Natural Gas Act is having a seasoning effect upon the 
securities of such companies; and that their securities 
are becoming more desirable to the investor. During re¬ 
cent years, natural gas companies have been able to place 
senior securities at very low rates, and the evidence in¬ 
dicates that they will be able to continue to do so for 
sometime to come. 
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The evidence presented by Kentucky indicates that 
its reserves have an estimated life of some 35 years. Ken¬ 
tucky’s only important customer other than Pittsburgh, 
namely, Louisville Gas & Electric Company, serves a 
stable and well-established market. Kentucky’s president 
is responsible for the statement that “Our position is 
unique, not only from the standpoint of the amount of 
reserves available to us but from the standpoint of the 
proximity of these reserves to both our market and the 
Louisville Gas & Electric Company’s market.” He stated 
further that even if Respondents’ present markets, 
namely, Louisville and Pittsburgh, were taken away, 
Respondents would have no difficulty in marketing their 
gas in a competive market. 

Pittsburgh’s only important customer, Equitable 
Gas Company, also serves an established market. The 
affiliation of the Respondents with their principal dis¬ 
tributors virtually assures the continuation of the serv¬ 
ice relationship between them. 

In the light of the foregoing, we find that a 6% rate 
to each of the Respondents herein is the maximum 
reasonable rate which could be allowed. Application of 
such rate to the investment rate bases which we have 
heretofore determined will allow a return to Kentucky of 
$818,640 and to Pittsburgh, $854,216. 

Test Period 

There is in the record evidence of the rate base, de¬ 
preciation, working capital, revenues and costs of service 
of the two Respondents for the years 1944 and 1945. That 
with respect to the year 1944 shows that Kentucky’s 
revenues exceeded its costs of service, including 6% re¬ 
turn, by more than one million dollars, and Pittsburgh’s 
revenues in turn exceeded its costs of service by approxi¬ 
mately three-quarter million dollars. These were the 
operations upon which the Complainant, the City of 
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Pittsburgh, predicated its charges that the rates of the 
Respondents were unreasonable and unlawful. Thus, had 
the situation which existed shortly prior to the filing of 
the complaint continued, a substantial reduction in rates 
would have been indicated now. However in the light of 
subsequent events, we reach the conclusion that the re¬ 
spondent companies’ operating experiences for the year 
1944 do not typify the experiences which may be antici¬ 
pated during the period for which rates would now be 
fixed. The evidence is convincing that sales, revenues and 
costs, for the year 1945 afford a more realistic and 
equitable test of the reasonableness of Respondents’ 
current rates, but, as will be indicated in more detail 
later on, even these costs must be subjected to some 
adjustments. We find that Respondents’ operating ex¬ 
perience for the year 1945, as so adjusted, will afford 
a fair and reasonable guide for the future. 

Respondents’ Revenues and Costs of Service 

With minor adjustments to book figures concerning 
which there appears to be no dispute, the Respondents’ 
operating revenues, costs and net utility income for the 
year 1945 were as follows: 



Kentucky 

Pittsburgh 

Operating Revenues . 

Operating Revenue 

..$ 4,502,488 

$ 8,340,562 

Deductions . 

.. 2,908,402 

7,423,882 

Net Operating Revenues.. 
Exploration and 

.. 1,594,086 

916,680 

Development Costs . 

217,906 

305,000 

Net Utility Income. 

..$ 1,376,180 

$ 611,680 


It is the contention of the Staff that if Kentucky’s 
net utility income set out above were further adjusted to 
reflect the State and Federal income taxes which that 
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Respondent would have been required to pay had it 
earned an amount no greater than a reasonable rate on 
its investment rate base (which adjustment would be in 
the amount of $161,188) the experience of the two Re¬ 
spondents for the year 1945 would provide a fair and 
proper test for the reasonableness of their respective 
rates. 

Increases in Costs of Service. Pittsburgh contends, 
however, that, even if its revenues for the year 1945 were 
used for test purposes, the costs of service for that year 
do not properly reflect the costs which will be incurred in 
subsequent years. Respondent offered evidence to show 
that on October 18,1946, the price in ali its gas purchase 
contracts, except with reference to purhases from Ken¬ 
tucky, was increased to a minimum of 164 per Mcf, and 
that thereby its operating expenses for the year 1945 
would have been increased by the amount of $27,623.50. 
Its evidence also shows that there became effective on 
September 1,1945, an 184 per hour increase in wages to 
general department employees; that on January 1, 1946 
there became effective a general wage increase, and that 
still other wage adjustments were made in September, 
October, and November, 1946. Had those increases been 
effective for the full year 1945, Pittsburgh’s labor ex¬ 
penses would have been increased to the extent of 
$138,100. In connection with its increased labor costs, 
there were required increases in annuity costs and in 
social security taxes which for the full year 1945 would 
have amounted to $2,762 and $3,176, respectively. 

On the other hand, the Staff used an exploration and 
development costs for 1945 Pittsburgh’s estimate of its 
1946 cost rather than the 1945 book cost, and the 1946 
estimate proved to be excessive in the amount of $12,029. 
Pittsburgh recognizes the propriety of substituting for 
the excessive estimate the actual 11 costs incurred in 1946. 


1 iTo be exact, eleven months’ actual and one month estimated. 


This Commission has established a policy of allow¬ 
ing as cost of service, all legitimate expenditures for gas, 
labor, taxes and other items of expense which were in¬ 
curred during the test period, or which it is known would 
have been incurred had the subsequently established 
costs been in effect during the test period; provided that 
the evidence does not show an excess of future revenues 
over future costs of service as would offset or absorb 
such known and experienced increases in costs. Missis¬ 
sippi River Fuel Corporation, et al., 4 F.P.C. 340, 347; 
Cities Service Gas Company, 3 F.P.C. 459, 485; Canadian 
River Gas Company, et al., 3 F.P.C. 32, 56; City of Co¬ 
lumbus, Ohio v. United Fuel Gas Company, Opinion No. 
145. 


It is found that the increases in cost of gas, cost of 
labor and cost of taxes set out above should be allowed 
and added to the cost of service experienced by Pitts¬ 
burgh in the year 1945, as adjusted by the Staff, for the 
purpose of testing the reasonableness of its present 
and future rates. Adjusted further to include those in¬ 
creases, we find that Pittsburgh’s cost of service for the 
test year is $8,742,730 or $402,169 in excess of its operat¬ 
ing revenues, assuming for the moment of the reason¬ 
ableness of present payments to Kentucky. 

But in addition to and aside from all known and 
actually experienced increases in cost of service, Re¬ 
spondent Pittsburgh purports to be fearful of a further 
increase in labor expenses for the year 1947 and sub¬ 
sequent years in an amount as great as $130,000. Coun¬ 
sel for Pittsburgh suggest other possibilities tending to 
greatly increase its costs and to the possibilities of a 
decline in its business. For example, one witness for Re¬ 
spondents expressed the opinion that the pent-up de¬ 
mand following the termination of the war would likely 
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be caught up with in 1947 and 1948 and would result in 
a slackening of business in these years. Further, that 
the pent-up demand for automobiles, refrigerators and 
other appliances generally would be entirely dissipated 
some time in 1948. Apart from the patent unreliability 
of such forecasts the matters involved are so uncertain 
and conjectural that they cannot be adjusted for in this 
proceeding. If and when situations arise which clearly 
affect a utility’s costs of service, a remedy is available 
by which necessary and appropriate adjustments in rates 
can be secured. 

Kentucky, likewise, offered evidence that in 1945 and 
in 1946 it experienced increases in certain of its cost 
which are not fully reflected in the book figures for 1945. 
There were, in those years, increases in labor costs not 
related in any way to increases in volume of sales or in 
revenues, which, had they been in effect for the full year 
1945, would have resulted in an increase in costs of serv¬ 
ice to the extent of $100,944. There was, also, an in¬ 
crease in Kentucky’s State taxes, which, had the in¬ 
creased rates been in effect for the year 1945, would 
have increased Kentucky’s costs of service by $46,500. 
These increases in costs should be reflected, as in the 
case of Pittsburgh, in Kentucky’s costs of service for the 
test period. 

The record does not disclose Kentucky’s net taxable 
income for the year 1945, but if we assume, as we reason¬ 
ably may, that the allowable tax deductions were ap¬ 
proximately the same in 1945 as in 1944, and assuming 
that Kentucky’s income were not permitted to exceed 
its cost of service, including a return of 6%, no Federal 
income tax payment would be required. Since the de¬ 
ductions allowed for State income tax purposes appear 
to have been even greater, no State income tax would 
have been paid. Reducing Kentucky’s operating revenue 
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deductions by an amount equal to the aggregate of the 
accruals for Federal and State Income taxes, and for 
Federal Capital Stock taxes (the latter of which is no 
longer effective) paid and accrued in 1945, namely 
$161,187.50, no part of which is properly includible in 
the cost of service for test purposes, and increasing 
other State taxes in the amount of $46,500, as shown 
above, we find that Kentucky’s cost of service, inclusive 
of a 6% return for the test period would be $3,931,204. 
We further find that the excess of Kentucky’s utility 
revenues over the cost of service for the test period 
would be $571,284. 

Rate Reductions Required 

It was proposed by counsel for the Respondents to 
which no objection was made that if it were found that 
Kentucky’s utility revenues exceeded its cost of service, 
including, of course, a reasonable return, a division of 
such excess in the proportion of 25% to Louisville, and 
75% to Pittsburgh would be fair and equitable. No evi¬ 
dence was offered by anyone directed to a division among 
all of Kentucky’s consumers of any such excess. The only 
evidence with respect thereto is sales to those utilities. 
On the basis of the allocation proposed by Respondents’ 
counsel, which in the absence of more specific evidence on 
the point must be used here, we find that $142,821 of the 
$571,284 by which Kentucky’s utility revenues are found 
to exceed its costs of service for the test period is at¬ 
tributable to Kentucky’s sales to Louisville, and $428,463 
is attributable to its sales to Pittsburgh. 

We have found, however, that Pittsburgh’s costs of 
service for the test period exceed its utility revenues by 
the amount of $402,169. Assuming a reduction in Ken¬ 
tucky’s rates to Pittsburgh and an equivalent reduction 
in Pittsburgh’s costs of gas purchased for the test year, 






Pittsburgh’s utility income would have exceeded its cost 
of service in the amount of $26,294. 

Pursuant to agreement between counsel for all of 
the parties including counsel for the Public Utility Com¬ 
mission of West Virginia, no evidence was offered with 
respect to the allocation of facilities, revenues, expenses 
or otherwise between those used for, or derived from, 
interstate as distinguished from intrastate business. 
However, at the Oral Argument, counsel for the West 
Virginia Commission claimed on behalf of Pittsburgh’s 
intrastate customers their share of any reduction in the 
latter’s rates which might result from our order in this 
proceeding. The record discloses that in 1945 approxi¬ 
mately 90% of Pittsburgh’s sales were to Equitable and 
were, therefore, interstate in character. The remaining 
sales appear to have been made within the State of West 
Virginia. If an allocation of the excess of Pittsburgh’s 
utility income over cost of service in the amount of 
$26,294, as set out above, were made on such a basis, 
there would be attributable to the West Virginia sales 
the amount of $2,629. It is believed, however, that, under 
the circumstances in this case, it would not be practicable 
to require Pittsburgh to put into effect rate schedules 
which would bring about a reduction in its revenues in 
so small an amount as the excess here indicated and we 
so find. 

It is concluded only, therefore, that Kentucky’s 
rates are excessive in the amount of $571,284, of which 
$142,821 are attributable to, and should be reflected in 
a reduction of, its rates to Louisville Gas & Electric Com¬ 
pany, and $428,463 in its rates to Pittsburgh and West 
Virginia Gas Company and that Kentucky should file 
schedules to effect such reduction in a form satisfactory 
to the Commission. 


An appropriate order will issue in accordance with 
this opinion. 


Thomas C. Buchanan, Commissioner 


Claude L. Draper, Commissioner 


Leland Olds, Commissioner 

Dated at Washington, D. C. this 
2nd day of September, 1948. 


J. H. Gutride, Acting Secretary 
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WIMBERLY and SMITH, Commissioners, dissenting: 

We are unable to concur in the opinion and order of 
the majority. 

This case was started early in 1945, on complaint 
of the City of Pittsburgh, at a time when it appeared 
that the earnings of the respondents were excessive, and 
therefore that a reduction of the Pittsburgh city-gate 
rate might be in order. Using data for the year 1945, 
adopted as the test period, with some adjustments to 
reflect certain changes in costs known to have occurred 
during 1945 and 1946, but with scant, if any, considera¬ 
tion on the record of more recent conditions, the ma¬ 
jority concludes that no such reduction is now possible. 
As to this aspect of the matter, the action will have no 
effect upon consumer rates in the Pittsburgh area. The 
result is confined to inter-company adjustments between 
the affiliated Pittsburgh and Kentucky companies, which 
will, of course, have to be reconsidered in the light of 
whatever conditions prevail at any time when the Pitts¬ 
burgh gate rates are in question. 

The reduction ordered prospectively on this record 
in the rates of Kentucky to another affiliate, Louisville, 
rests, in our opinion, upon a very insecure foundation. 

The jurisdictional basis for this order was not fully 
developed upon the record because of counsels’ stipula¬ 
tion waiving the troublesome question of cost allocation 



and statements made by respondent in this connection 
that about 98 per cent of Kentucky’s total sales (neces¬ 
sarily including the sales to Louisville) were jurisdic¬ 
tional and that 25 per cent of any reduction in Ken¬ 
tucky’s rates should be attributed to its sales to Louis¬ 
ville. This stipulation further provided, however, that it 
was “in no wise an admission that this Commission has 
jurisdiction over any intrastate transactions or sales Of 
respondents.” With all of Kentucky’s gas produced in 
Kentucky and its transportation to Louisville being 
wholly within that State, it appears that this Commis¬ 
sion’s rate jurisdiction would have to derive from the 
fact that some small portion of the gas is presumably 
then transported and resold in mixed form by Louisville 
to certain Indiana distributors. 1 The company’s admis¬ 
sions and its tariff filing practices lend semblance pf 
support to the Commission’s order. It does not, however, 
seem to us appropriate for the Commission to assert pn 
such a basis jurisdiction over rates on all the natural 
gas sold by the Kentucky company to Louisville, since 
all of such gas is produced within Kentucky and all blit 
a small fraction of it is distributed locally within thje 
Cit> of Louisville. The Commission’s jurisdiction derives 
from the Congress, as prescribed in the Natural Gas 
Act, and not from agreements or actions of a natural-gap 
company or any other party in this or any other pro¬ 
ceeding. 

We agree that the exclusion of the company’s re¬ 
production cost studies was correct, but we are not 
satisfied that the majority’s application of the cost 


iAccording to Louisville’s annual report to this Commission such sales 
to Indiana Gas and Water Company and to Indiana Utilities Corporation 
in 1947 constituted about 5 percent of the total gas sales of Louisville!, 
which in that year purchased its natural gras from Kentucky (5,780,050 
Mcf), and Tennessee Gas Transmission Company (4,149,356 Mcf), with 
some incidental exchange gas from United Fuel Gas Company (96,975 
Mcf). 



method is entirely proper and consistent: for example, 
in the case of the Kentucky company, including esti¬ 
mated prospective reserves from future deep dr illin g 
of shallow wells but ignoring the estimated additional 
costs thereof, and failing to make any allowance beyond 
1945 for the indicated increasing trend of gas produc¬ 
tion costs. In this connection the Commission’s conclu¬ 
sion in the recent United Fuel Case seems pertinent: 

. . It is evident, therefore, that we cannot fix 
rates for the future upon the basis of the com¬ 
pany’s actual experience in 1942 and 1943 but, 
because of the great change which has occurred 
and is still in process, must consider the latest 
available facts as well as expectancies of the 
relatively near future.” 2 

In any event, however, we could not join in the 
effort of the majority to draw from rejected evidence 
concerning gas prices in the field conclusions as to what 
effects might follow from the application of any such 
standard to the gas production operations of the Ken¬ 
tucky company. There is no proper basis for sound con¬ 
clusions as to what effect, if any, a reasonable applica¬ 
tion of such a standard would have on the rates of these 
companies. We believe that an analysis of such effect 
should be based upon a fully developed record, rather 
than relying simply on statements of counsel and offers 
of proof. We are of the opinion that actual clarifying 
evidence as to the result of giving some weight to the 
value of company-produced gas should have been ad- 


2 Opinion No. 145 (December 14, 1946). See also Commissioner Olds’ 
separate concurring opinion therein, in which it was pointed out that “The 
Commission would be blind to its obligation if, in fixing rates for the 
future, it used experience in the past which it has every reason to believe 
will not be repeated... We already know the changes which have occurred 
between the test years, 1942-1943 and 1945, and the prospective accentua¬ 
tion of those changes. Hence, we would be dealing with fiction if we were 
to use the experience of 1945 ... as the sole test of just reasonable rates 
for the future.” 
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mitted, thus affording all parties and the Commission 
full opportunity to test, analyze, and consider it in an 
appropriate manner. 


Nelson Lee Smith, Chairman 


Harrington Wimberly, Commissioner 

! 

October 5, 1948 

Date of Issuance: October 8,1948 
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OLDS, Commissioner, concurring: 

While concurring fully in the majority opinion and 
participating therein, I feel it necessary to make this 
additional statement to clarify the record. 

The minority opinion completely misinterprets the 
significance of this case, suggesting that our action 
amounts to no more than the making of inter-company 
adjustments and that it will have no effect upon con¬ 
sumer rates of the Pittsburgh area. Actually the case 
was initiated because the Equitable Gas Company had 
filed with the Pennsylvania Public Utility Commission 
a schedule of increased consumer rates for the Pitts¬ 
burgh area. The City of Pittsburgh thereupon filed a 
complaint with this Commission averring, among other 
things, that a substantial part of the operating expenses 
of Equitable Gas Company consists of the cost of natural 
gas purchased from Pittsburgh and West Virginia Gas 
Company and that the reasonableness of the charge for 
such natural gas should be determined by the Federal 
Power Commission. 

Where the reasonableness of a rate is complained of, 
as here, it is our duty under the Natural Gas Act to in¬ 
vestigate the matter and to make findings in respect 
thereto, and further, to order changes in such rates when 
they are found to be unjust, unreasonable and unduly 
discriminatory or preferential. This we have done. 
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In so doing we believe our efforts will be of assist¬ 
ance to the City of Pittsburgh and the Pennsylvania 
Public Utility Commission for they are advised, through 
our action, that the rates charged Equitable by Pitts¬ 
burgh are just and reasonable and that Kentucky’s eamj 
ings have been reduced to a reasonable level. These facts 


will doubtless be given due consideration in any deteri 
mination which the State commission may find necesj 
sary with respect to the rates charged Equitable’s conj 
sumers. Indeed what we have done here is the very 
essence of Federal regulation complementing State regu¬ 
lation in an area where State authority may not operatej 
and is contemplated by the Natural Gas Act. 


Apparently the minority feels that the Commission 
need take no final action on complaints unless such action 
would have an immediate effect upon consumer rates 
but their dissenting opinion is barren of any suggestion 
that the complaint be dismissed. What disposition is to 
be made of the case from the minority’s point of view 
remains a mystery. The majority view is that all parties 
to a proceeding are entitled to a decision by the Commis¬ 
sion on the issues involved. 


The minority’s implication that the operating re¬ 
sults shown by the record do not reflect conditions com-| 
parable to those existing in 1948 is erroneous. This is 
clear from the statement of justification filed by Ken¬ 
tucky on February 20,1948, in support of new rate sched-j 
ules covering sale of natural gas for resale to Pittsburgh! 
and Louisville Gas & Electric Company, to supersede the 
rate schedules involved in Dockets Nos. G-627 and G-635. 
In that statement Kentucky stated that the data re¬ 
quired to justify such increases in rates were contained 
in the record in the rate proceeding pending before the 
Commission in these dockets. Thus Kentucky itself re¬ 
lied upon the record herein to support a change in rates 
filed in 1948. Significantly the company did not requeslj 
that that rate proceeding be reopened. 

3a 



53 




The minority’s inconclusive emphasis on the lapse 
of time since the record was closed is interesting from a 
psychological standpoint, for the delay in disposing of 
this case was of their making. The case, which was 
supervised by Commissioner Smith, was argued orally 
before the Commission on April 9,1947, after briefs and 
reply briefs had been filed. Thereafter, on May 15, 1947, 
the Examiner filed his advisory report and on September 
18, 1947, the Commission agreed unanimously that the 
case should be decided in accordance with that report, 
which followed the principles of rate making to which 
the Commission has consistently adhered. 

The Examin er was instructed to prepare the neces¬ 
sary opinion, which was distributed to the Commission 
on October 20, 1947. But by that time the minority had 
decided to renounce the cost basis for gas produced by 
a natural gas company and to accept the gas industry’s 
theme that such gas should be valued as a commodity. As 
pointed out in the majority opinion, this would have had 
the effect of upholding substantially the claim of the two 
gas companies for the “commodity value” of the gas they 
produce, thereby making possible an increase in rates to 
the consumers of Pittsburgh. From then on it was impos¬ 
sible to get action until the Commission had a full com¬ 
plement of five members. 

The minority’s reference to counsel’s stipulation 
“waiving the troublesome question of cost allocation,” 
and their attempt to employ this as affording a basis for 
inability to concur in the reduction of rates to Louisville, 
is both misleading and difficult to understand because: 

(1) The nonjurisdictional business, to which 
the waiver in the Respondents’ stipulation ran, in¬ 
volved only an inconsequential amount of direct 
consumer sales and did not involve Kentucky’s sales 
to Louisville, which Respondent accepted as juris¬ 
dictional. 
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(2) The minority’s position is at complete vari¬ 
ance with the Commission’s consistent policy on thig 
issue. If followed, it would partially reopen the gap 
in regulation which Federal legislation was designed 
to close. 

(3) In order to throw doubt on the Commis- 
mission’s jurisdiction over such sales, the minority 
found it necessary to go outside the record while, 
at the same time, conceding that the facts on which 
they rely are not adequate for a final determination 
of the question. 

(4) The stipulation waiving all jurisdictional 
questions was entered into by Commission counsel 
only after such stipulation had been submitted to 
and approved by the entire Commission, including 
the minority, on the basis of a memorandum of May 
15,1946, from Supervising Commissioner Smith rec¬ 
ommending such action. 

The attempt of the minority to justify its position 
by pursuing side issues, instead of coming to grips with 
the real issue, i.e., the treatment of field prices, can only 
serve to reintroduce into the regulatory process some of 
the confusion which progressive commissions have been 
working to eliminate during the past 10 to 15 years. 


Leland Olds, Commissioner 

October 8, 1948 

Date of Issuance: October 8,1948 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before 

Commissioners: 


Nelson Lee Smith, Chairman; Thomas 
C. Buchanan, Claude L. Draper, Leland 
Olds and Harrington Wimberly. 


September 2,1948 


City of Pittsburgh 

v- l Docket No. 

Pittsburgh and West Virginia Gas Company C G-627 
and Kentucky West Virginia Gas Company J 


In the Matter of 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company 


Docket No. 
G-635 


ORDER REDUCING RATES OF 
KENTUCKY WEST VIRGINIA GAS COMPANY 

Upon consideration of the orders previously entered 
in these proceedings, the evidence adduced of record, the 
briefs and oral argument of counsel before the Commis¬ 
sion, and having this date made and entered its Opinion 
No. 168 in this matter, which hereby is incorporated by 
reference and made a part thereof; 

The Commission further finds that: 

(1) Pittsburgh and West Virginia Gas Com¬ 
pany and Kentucky West Virginia Gas Company 
are engaged in the transportation and sale for re¬ 
sale of natural gas in interstate commerce and each 
is a “Natural-Gas Company” within the meaning of 
the Natural Gas Act, as amended; 

(2) The rates and charges made, demanded 
and received by Kentucky West Virginia Gas Corn¬ 
et 


56 



pany for or in connection with its transportation 
and sale of natural gas to Louisville Gas & Electric 
Company and Pittsburgh and West Virginia Gas 
Company are subject to the jurisdiction of this Conn 
mission, and are unjust, unreasonable and excessive 
in the sum of $571,284 based upon the company’s 
operations during the test year 1945; 

(3) The rates and charges of Kentucky West 
Virginia Gas Company to Louisville Gas & Electric 
Company should be reduced by not less than the sum 
of $142,821 and the rates and charges to Pittsburgh 
and West Virginia Gas Company should be reduced 
by not less than the sum of $428,463, as hereinafter 
provided; 

The Commission, therefore, orders that: 

(A) The rates and charges made, demanded or 
received by Kentucky West Virginia Gas Company 
for or in connection with its transportation and sale 
of natural gas in interstate commerce for resale for 
ultimate public consumption shall be so reduced as 
to reflect when applied to such 1945 transportation 
and sales, a reduction of not less than $571,284 
below its 1945 operating revenues of $4,502,488, such 
reduction to be applicable to the revenues received 
from Louisville Gas & Electric Company in the 
amount of $142,821 and to the revenues received 
from Pittsburgh and West Virginia Gas Company 
in the amount of $428,463. 

(B) Kentucky West Virginia Gas Company 
shall file on or before November 1, 1948, in a form 
satisfactory to the Commission a new schedule of 
rates and charges for or in connection with its trans¬ 
portation and sale of natural gas in interstate com¬ 
merce for resale for ultimate public consumption 
which shall reflect the reduction in gross operating 



revenues received from the sales of natural gas to 
Louisville Gas & Electric Company and Pittsburgh 
and West Virginia Gas Company, ordered in para¬ 
graph (A) hereof, which new schedule of rates and 
charges shall be effective as of November 1, 1948. 

(C) The Commission reserves the right to re¬ 
ject all or any part of such new schedules and in lieu 
thereof to prescribe any other schedules by further 
order. 

By the Commission. Chairman Smith and Commis¬ 
sioner Wimberly dissenting. 


[seal] 


J. H. Gutride 
Acting Secretary. 


Date of Issuance: October 8,1948 





EXHIBIT B 


BEFORE THE FEDERAL POWER COMMISSION 

City of Pittsburgh ^ 

v - l Docket No. 

Pittsburgh and West Virginia Gas Company C G-627 
and Kentucky West Virginia Gas Company J 


In the Matter of ' 

l Docket No. 

Pittsburgh and West Virginia Gas Company f G-635 

and Kentucky West Virginia Gas Company J 


PETITION OF KENTUCKY WEST VIRGINIA GAS 
COMPANY FOR REHEARING ON ORDER DATED 
SEPTEMBER 2, 1948, BUT NOT ISSUED UNTIL 
OCTOBER 8, 1948, AND SERVED ON RESPONDENT 
ON OCTOBER 11, 1948, AND FOR LEAVE TO AD¬ 
DUCE ADDITIONAL EVIDENCE AND FOR STAY 
OF ORDER. 


Henry G. Wasson, Jr. 

Philip A. Fleger 
435 Sixth Avenue 
Pittsburgh, Pennsylvania 

Charles K. Robinson 
2415 Grant Building 
Pittsburgh, Pennsylvania 

Attorneys for Petitioner 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


City of Pittsburgh 

[ Docket No. 

Pittsburgh and West Virginia Gas Company f G-627 
and Kentucky West Virginia Gas Company _ 


In the Matter of 


I Docket No. 

Pittsburgh and West Virginia Gas Company r G-635 
and Kentucky West Virginia Gas Company J 


PETITION OF KENTUCKY WEST VIRGINIA GAS 
COMPANY FOR REHEARING ON ORDER DATED 
SEPTEMBER 2, 1948, BUT NOT ISSUED UNTIL 
OCTOBER 8,1948, AND SERVED ON RESPONDENT 
ON OCTOBER 11, 1948, AND FOR LEAVE TO AD¬ 
DUCE ADDITIONAL EVIDENCE AND FOR STAY 
OF ORDER. 


Kentucky West Virginia Gas Company (herein¬ 
after called the “Petitioner”), one of the respondents in 
the above captioned proceedings, hereby petitions the 
Commission to vacate and set aside the Commission’s 
Order in the above captioned proceedings dated Septem¬ 
ber 2, 1948, but not issued until October 8,1948, and not 
served upon the respondent until October 11, 1948; to 
rehear and reconsider the causes involved in said pro¬ 
ceedings; for leave to adduce additional evidence to 
make pertinent information current as hereinafter speci¬ 
fied; and for stay of said Order until the within matters 
are disposed of—and, in support thereof, the Petitioner 
respectfully represents: 
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L Errors made by Commission with Respect to the 
Order and the Ultimate Findings and Conclusions. 

I 

Your Petitioner’s rights are violated and the Peti¬ 
tioner is aggrieved by the errors made by the Commis¬ 
sion with respect to the following portions of the Order 
and related findings and conclusions upon which the 
Order purports to be based: 

(1) That part of the Order and such findings 
and conclusions as the Commission has made in re¬ 
spect thereof, which holds that the Petitioner’s 
rates and charges for the transportation and sale 
of natural gas to the Louisville Gas and Electric 
Company and Pittsburgh and West Virginia Gas 
Company are unjust, unreasonable and excessive in 
the sum of $571,284, based upon the Company’s 
operations during the test year 1945; and that the 
Petitioner’s rates and charges to Louisville Gas and 
Electric Company should be reduced by not less 
than the sum of $142,821, and its rates and charges 
to Pittsburgh and West Virginia Gas Company by 
not less than the sum of $428,463; 

(2) That part of the Order and such findings 
and conclusions as the Commission has made in re¬ 
spect thereof, which orders the rates and charges 
of the Petitioner for interstate transportation and 
sale of natural gas for resale for ultimate public 
consumption reduced so as to reflect, when applied 
to 1945 transportation and sales, a reduction of not 
less than $571,284 below its 1945 operating rev¬ 
enues of $4,502,488, such reduction to be applicable 
to the revenues received from Louisville Gas and 
Electric Company in the amount of $142,821, and 
to the revenues received from the Pittsburgh and 
West Virginia Gas Company in the amount of 
$428,463; 
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(3) That part of the Order and such findings 
and conclusions as the Commission has made in re¬ 
spect thereof, which orders Petitioner to file on or 
before November 1, 1948, a new schedule of rates 
and charges which shall reflect the foregoing re¬ 
ductions, said new schedule to become effective as 
of November 1,1948. 

II. Errors Made by the Commission with Respect to 
Findings and Conclusions. 

The Petitioner’s rights are violated and the Peti¬ 
tioner is aggrieved by the following errors made by the 
Commission with respect to findings and conclusions: 

(1) The Commission’s error in finding and con¬ 
cluding that 1945, adjusted for 1946 wage increases, 
was an appropriate test period and the sole con¬ 
sideration for determining the cost of Petitioner’s 
service; 

(2) The Commission’s error in failing to make 
the said record current and to use the most recent 
information and data available, both with respect 
to current operations and with respect to the prob¬ 
able and likely developments in the near future, as 
the proper and only proper basis for determining 
the cost of Petitioner’s service at this time; 

(3) The Commission’s error in failing to con¬ 
sider and to adjust 1945 costs for experienced wage 
and other cost increases sustained by the Petitioner 
since 1946; 

(4) The Commission’s error in basing the an¬ 
nual depletion allowance upon the Commission 
staff’s determinations of the annual depletion rate 
sustained in 1945; 

(5) The Commission’s error in failing to give 
consideration and effect to the depletion rate for 
1948—the year in which the Commission’s Order 
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was entered—a substantially higher rate than for 
1945 even under the formula used by the Commis¬ 
sion’s staff; 

(6) The Commission’s error in failing to give 
consideration and effect to the depletion rate for 

1950, as the average of the years 1949, 1950 ahd 

1951, when presumably any new rate would be in 
effect; 

(7) The Commission’s error in including the 
reserves, but not the related and necessary dollars, 
resulting from future well deepening in computing 
depletion rates, an item of about $25,000 a year; 


(8) The Commission’s error in refusing to Re¬ 
ceive, consider and give effect to evidence offered 
by the Petitioner bearing upon the fair field price 
of gas in the territory in which the Petitioner op¬ 
erates; 

(9) The Commission’s error in allowing only 
a 6% return in the face of evidence offered by the 
Petitioner showing that the reasonable rate of re¬ 
turn should be not less than 7y z %; 


(10) The Commission’s error in refusing to re¬ 
ceive, consider and give effect to evidence offered 
by the Petitioner bearing upon the matter of the 
present reproduction cost or fair value of the prop¬ 
erties of the Petitioner and in refusing to give any 
consideration or make any allowance whatsoever 
for the changed buying power of money. 


HL Petitioner Should be Given Leave to Adduce Addi¬ 
tional Evidence in These Proceedings to Make the 
Requisite Information Current and for Other Rele¬ 
vant Purposes. 

Petitioner hereby requests that the hearings herein 
be reopened and that the Petitioner be given leave tb 
adduce additional evidence herein relative to its costs 



of service and to the fairness and reasonableness of its 
existing rates to Louisville Gas and Electric Company 
and Pittsburgh and West Virginia Gas Company; and 
in connection therewith presents the following reasons 
therefor; 

(1) Substantial and important changes have 
taken place with respect to every aspect of your 
Petitioner’s business since 1945, with respect to 
revenues, expenses and net utility income, and more 
particularly with respect to the following matters: 

(a) Substantial wage increases; 

(b) Substantially increased costs of ma¬ 
terials and supplies; 

(c) Substantial increases in the sustained 
depletion rate in each year since 1945; 

(d) Substantial increases in drilling pro¬ 
grams, and in exploration and development 
costs; 

(e) Substantial net additions to the rate 
base, which will amount to approximately 
$1,750,000 by the end of 1948; 

(f) Important changes in the source of 
supply of Equitable Gas Company—while there 
is a greatly increased demand for natural gas 
in the Pittsburgh area, there are also material 
changes in the source of supply of the Equi¬ 
table Gas Company. The Equitable Gas Com¬ 
pany has established its program and future 
plans for a supply of natural gas by entering 
into a contract with the Texas Eastern Trans¬ 
mission Corporation, which Company acquired 
the so-called big and little inch lines subsequent 
to the closing of the record in this case. This 
will have material bearing upon the “take” of 
gas by Equitable from the Pittsburgh and West 
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Virginia Gas Company which, in turn, will 
affect the “take” of the West Virginia Com¬ 
pany from your Petitioner. This contract con¬ 
tains definite commitments to take certain an¬ 
nual minimums and also contains provisions re¬ 
lating to load factors which affect the price. 
More recently a contract has been entered into 
between Equitable Gas Company and Tennes¬ 
see Gas Transmission Company which will haVe 
material bearing in the future upon the “take” 
of Equitable, which contract will become op¬ 
erative in 1951. This contract likewise has defi¬ 
nite minimum commitments and contains pro¬ 
visions relating to load factors which affect the 
price. 

I 

In the light of these commitments and 
establishment of the future programs and poli¬ 
cies of the Equitable Gas Company, it is bej- 
lieved that the 1948 revenues of your Petition¬ 
er, insofar as they are related to the demands 
of Equitable, are fairly representative of thp 
revenues to be expected during the immediate 
years when presumably any new rate will be 
in effect, and studies of Equitable’s demands 
which were prepared preliminarily to the en¬ 
tering into the aforesaid contracts would in¬ 
dicate this to be the case. 

I 

(2) Operating results of the Petitioner for the 
year 1948, based on nine months of actual opera¬ 
tions, reveal and plainly indicate that the net utility 
income for the year will be substantially below the 
net utility income for the year 1945; and that the 
net utility income for 1948, adjusted to the Com¬ 
mission’s formula of regulation, will show an ex¬ 
cess of earnings above a 6% return on the present 
determined rate base of only about $250,000 a year. 



If the depletion rate developed by the Commission’s 
staff and applicable to the year 1950—as an aver¬ 
age of the years 1949, 1950 and 1951,—were to be 
used, the excess of net utility income above an al¬ 
lowable return at 6 % would not exceed $100,000. 

(Note: The Commission’s staff developed a for¬ 
mula and method for the determination of the an¬ 
nual allowances for depletion showing increasing 
amounts from year to year. These studies were 
projected by Petitioner’s witness Ruemmele for the 
years 1945 to 1950, both inclusive, and are shown 
in the initial Brief on behalf of respondents, pages 
85 and 86, which figures were accepted by the Com¬ 
mission’s staff with respect to the accuracy of the 
projection, and show increasing annual allowances 
from 3.50^ per MCF in 1945 to 4.80^ per MCF in 
1950.) 

(3) Information and data pertaining to the 
operations of 1945 are no longer representative of 
the operations of 1948 and, as such, are obsolete 
and cannot properly constitute the basis for the de¬ 
termination of the cost of service under existing 
conditions, and if Petitioner is permitted, evidence 
to make the record current in this respect will be 
offered as hereinbefore outlined, together with 
other additional evidence to show that the year 1948 
is a far better and more accurate basis for the de¬ 
termination of cost of service for the present and 
immediate future than the year 1945; 

(4) Just recently, as of October 12, 1948, ad¬ 
ditional wage increases were granted by the Peti¬ 
tioner which will increase its annual costs of opera¬ 
tion by approximately $49,000; 

(5) We have heretofore pointed out that im¬ 
portant and substantial changes have taken place 
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and will take place in the matter of the sources of 
supply of natural gas which will affect the demand 
of the Pittsburgh and West Virginia Gas Company 
upon your Petitioner; 

(6) We have also heretofore pointed out thalf 
the rate base for 1948 will be substantially greater 
than the rate base for 1945, and our determinations 
in this respect indicate that the rate base would be 
approximately $1,750,000 greater than the 1945 rate 
base applying the Commission’s formula of regula-l 
tion; 

(7) Your Petitioner believes and avers that, if 
permitted to produce additional evidence along the 
lines above outlined, it will become evident from the 
record as then supplemented that the said Order of 
October 8, 1948, should be materially modified. 

IV. Generally. 

In filing this Petition, the Petitioner: 

(1) Does not waive or abandon any further 
objections to the findings, conclusions and Order 
of the Commission dated September 2,1948, entered 
October 8, 1948, and served on respondent October 
11, 1948, not hereinbefore set forth in this Petition 
which have been heretofore urged by the Petitioner 
before the Commission prior to the entry of the 
Order, but on the contrary Petitioner hereby re¬ 
news, restates, republishes and incorporates herein 
by reference every argument, statement and re¬ 
quested finding hereinbefore advanced by it in con¬ 
nection with any issue raised in this proceeding not 
decided in its favor or left undecided by the Com¬ 
mission, and particularly (and not by way of ex¬ 
clusion) those set forth in its Requests for Specific 
Findings and as set forth in its Brief and Reply 
Brief. Petitioner hereby reserves the right to urge 
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all such objections, arguments, statements and re¬ 
quested findings in any petition for review, as well 
as those set forth in this Petition; and 

(2) For the reasons hereinbefore given in this 
Petition, believes and, therefore, avers that the 
Order was entered without authority of law, is be¬ 
yond the power of the Commission and is illegal 
and invalid. 

Wherefore, the Petitioner respectfully requests the 
Commission: 

(1) To vacate and set aside its Order dated 
September 2, 1948; 

(2) To reopen the record in these proceedings 
and permit Petitioner to introduce additional evi¬ 
dence as generally set forth and identified in para¬ 
graph m hereof; 

(3) To rehear and reconsider the issues aris¬ 
ing in these proceedings; 

(4) To stay its said Order until the within 
matters are disposed of; and 

(5) To make a final Order which will be legal 
and appropriate in the premises. 

Respectfully submitted, 

Kentucky West Virginia Gas Company 

By Philip A. Fleger 

President 


Dated: October 28, 1948. 
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AFFIDAVIT 


Commonwealth op Pennsylvania 
County of Allegheny 

Personally appeared before me, a Notary Public, iji 
and for said County and Commonwealth, Philip A. 
Fleger, who, being duly sworn by me, says that he is 
President of Kentucky West Virginia Gas Company); 
that he has read the foregoing Petition and knows th e 
contents thereof; and that the averments of fact there¬ 
in contained are true and correct to the best of his knowl¬ 
edge, information and belief. 

Philip A. Fleger 

Sworn to and subscribed before me this 28th day 
of October, 1948. 

Elmer E. McCormick, Notary Publij: 

My commission expires March 2nd, 1949. 
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EXHIBIT C 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

OPINION N0.I68-A 


City of Pittsburgh, 

Complainant, 


v - l 

Pittsburgh and West Virginia Gas Company 
Kentucky West Virginia Gas Company, 

Defendants. __ 


Docket No. 
G-627 


In the Matter of 

I Docket No. 

Pittsburgh and West Virginia Gas Company r G-635 
Kentucky West Virginia Gas Company j 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


OPINION No. 168-A AND ORDER ON 
APPLICATION FOR REHEARING 


City of Pittsburgh, 

Complainant , 


v - l 

Pittsburgh and West Virginia Gan Company 
Kentucky West Virginia Gas Company, 

Defendants. ^ 


Docket No. 
G-627 


In the Matter of | 

l Docket No. 

Pittsburgh and West Virginia Gas Company r G-635 
Kentucky West Virginia Gas Company J 


By the Commission : 

On October 29, 1948, Kentucky West Virginia Gas 
Company (Kentucky Company) filed an application for 
rehearing on our order issued October 8, 1948, insofar 
as that order requires Kentucky Company to reduce its 
interstate wholesale rates to Louisville Gas & Electric 
Company (Louisville Company) and Pittsburgh and 
West Virginia Gas Company (Pittsburgh Company) so 
as to reflect a reduction to Louisville Company and to 
Pittsburgh Company in the aggregate amount of 
$571,284, based upon the test year 1945, as adjusted. 

Briefly, Kentucky Company alleges that the Com¬ 
mission erred in refusing to receive, consider and give 
effect to evidence offered by Kentucky Company bearing 
on the fair field price of gas, the reproduction cost and 
fair value of its properties, and the changes in purchas¬ 
ing power of the dollar; in prescribing a 6% rate of re¬ 
turn; in prescribing a depletion rate based upon the test 

X 


72 




year 1945, as adjusted; in including in its determination 
of the depletion rate only the reserves expected to accrue 
from future deepening of wells and excluding estimated 
future costs thereby to be incurred; and in failing to 
reopen the record so as to receive information and data 
available with respect to current operations and likely 
developments in the near future, alleged to show that 
the year 1945, as adjusted, is not an appropriate test 
year. Kentucky Company also alleges that the operating 
results for the year 1948 based on nine months of actual 
operation in that year are “a far better and more accu¬ 
rate basis for the determination of cost of service for the 
present and immediate future than the year 1945,” re¬ 
questing leave to adduce additional evidence to sustain 
that allegation. 

Kentucky Company further alleges that, based oil 
its 1948 experience, the rate reduction is “only about 
$250,000 a year” and that if its allegations regarding th£ 
annual depletion rate are sustained, based on an average 
of its estimated depletion rates for 1949, 1950 and 1953), 
the rate reduction “would not exceed $100,000.” The dep 
tails upon which these allegations depend are contained 
in unsworn data submitted to staff counsel by Kentucky 
Company counsel. 

In support of its claim that the experience of 194$ 
shows the impropriety of using the year 1945, as ad¬ 
justed, as the test year, Kentucky Company specifically 
alleges only that additional wage increases were granted 
by Petitioner on October 12, 1948, which “will increase 
its annual costs of operation by approximately $49,000” 
and that the rate base for 1948 “would be approximately 
$1,750,000 greater than the 1945 rate base, applying th6 
Commission’s formula of regulation.” Otherwise, its allej 
gations are unspecific, general and indefinite. 

With respect to Kentucky Company’s specifications 
of error regarding our rejection of evidence of fair fiel$ 
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price, reproduction cost, fair value and purchasing power 
of the dollar, the 6% rate of return, and the proper de¬ 
pletion rate and future costs relating to reserves to be 
developed from deeper drilling, no new matters of law 
or fact are presented which we have not already con¬ 
sidered. As to these, we find that the application for re¬ 
hearing should be denied. However, it would appear to 
be appropriate to observe in connection with Kentucky 
Company’s allegations regarding the depletion rate we 
have prescribed that Kentucky Company has accrued a 
depreciation and depletion reserve which admittedly is 
excessive, as of December 31, 1945, by $3,350,615, as the 
result of excessive annual accruals which Kentucky 
Company has over a period of years charged to operating 
expenses. We have not, in arriving at the rate reduction 
prescribed by our order issued October 8, deducted these 
excessive accruals, as we would have been fully justified 
in doing under the circumstances of this case, but in¬ 
stead deducted only the computed reserve requirement. 
These excessive accruals exist, therefore, as a cushion 
for future under-accruals, if any, and equity to consum¬ 
ers requires that they be held for that purpose. 

We are not disposed to deny Kentucky Company the 
opportunity to present evidence in support of its claim 
that its experience in 1948 is sufficient to show that the 
test year 1945 is inappropriate for the future and that 
its experience for 1948 “is a far better and more accu¬ 
rate basis for the determination of cost of service for 
the present and immediate future than the year 1945.” 
While we are not convinced of the merits of Kentucky 
Company’s claim, we are agreeable to a test of our judg¬ 
ment of September 2,1948, and therefore we shall grant 
rehearing for the purposes set forth above. 

We do not believe, however, that in granting re¬ 
hearing on that limited aspect of the application, Louis¬ 
ville and Pittsburgh Companies should be required to 
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forego, pending disposition of the rehearing, the benefits 
of at least so much of the rate reduction as are not 
brought in question by allegations of the application for 
rehearing as referred to in paragraph (1) of the order. 
In addition, we believe that pending the determination 
of the matters on rehearing the effect of our order of 
September 2,1948, should be maintained and appropriate 
provision will be made therefor. 

An appropriate order will be entered. 


Thomas C. Buchanan, Commissioner 


Claude L. Draper, Commissioner 


Leland Olds, Commissioner 

Dated at Washington, D. C., 
this 24th day of November, 1948. 


J. H. Gutride, Acting Secretary. 






City of Pittsburgh, 

Complainant, 


v - I Docket No. 

Pittsburgh and West Virginia Gas Company | G-627 

Kentucky West Virginia Gas Company, 

Defendants. 


In the Matter of ^ 

Docket No. 

Pittsburgh and West Virginia Gas Company r G-635 

Kentucky West Virginia Gas Company J 

Smith and Wimberly, Commissioners, concurring in 
part: 

Our views concerning the majority’s treatment of 
certain of the important questions present in these pro¬ 
ceedings are set forth in our dissenting opinion issued 
October 8, 1948. We think the reopening of the case 
should be broad enough to permit further consideration 
of these important matters. 

The majority having rejected our approach, how¬ 
ever, we agree that the record should be reopened to 
permit a current and more appropriate application of the 
cost method. Therefore we concur in the present action 
reopening the proceeding. 


Nelson Lee Smith, Chairman 


Harrington Wimberly, Commissioner 


November 24,1948 

Date of Issuance: November 26,1948 
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UNITED STATES OP AMERICA 
FEDERAL POWER COMMISSION 


Before Nelson Lee Smith, Chairman; Thomas 

~ . C. Buchanan, Claude L. Draper, Leland 

Commissioners: . . _ r . * ’ 

Olds and Harrington Wimberly. 

I 

November 24,1948 


City of Pittsburgh, 

Complainant, 

v - Docket Not 

Pittsburgh and West Virginia Gas Company f G-627 

Kentucky West Virginia Gas Company, 

Defendants. J 


In the Matter of 

Pittsburgh and West Virginia Gas Company 
Kentucky West Virginia Gas Company 


Docket No. 
G-635 1 


ORDER GRANTING IN PART AND DENYING IN 
PART APPLICATION FOR REHEARING, FIXING 
DATE FOR REHEARING, AND PROVIDING FOR 
FILING OF RATE SCHEDULES. 

Upon consideration of the application for rehearing 
filed October 29, 1948, by Kentucky West Virginia Gas 
Company (Kentucky Company), respecting the Commis¬ 
sion’s opinion and order reducing rates dated Septem¬ 
ber 2,1948, and issued October 8,1948, and upon further 
consideration of the opinion and orders previously en¬ 
tered in these proceedings, the record, the briefs and 
oral argument of counsel before the Commission, un¬ 
sworn data informally submitted to the staff of the Com¬ 
mission by counsel for Kentucky Company in connection 
with the application for rehearing, and having this day 





made and entered its Opinion No. 168-A in this matter, 
which hereby is incorporated by reference and made a 
part hereof; 

The Commission further finds that: 

(1) The application for rehearing sets forth no mat¬ 
ters of fact or law not heretofore considered in 
connection with the order of September 2,1948, 
with the possible exception of the following alle¬ 
gations in Paragraph IH (1) thereof of changes 
since the close of the hearing: 

Subpar. (a), alleging wage increases aggregat¬ 
ing $49,000 annually. 

Subpar. (b),alleging “substantial” increases in 
costs of materials and supplies. 

Subpar. (d), alleging “substantial” increases in 
exploration and development costs. 

Subpar. (e),alleging increases of “approxi¬ 
mately” $1,750,000 in the rate base 
which would produce an increase 
of approximately $105,000 in an¬ 
nual return. 

Subpar. (f), alleging “important” changes in 
sales of natural gas, which reduce 
net utility income. 

(2) The unsworn data informally submitted by 
Kentucky Company’s counsel to the Commis¬ 
sion’s staff in support of the allegations of the 
application for rehearing disclose that the rate 
reduction would be not less than $376,515, in¬ 
stead of $571,284 (a difference of $194,769), if 
the allegations of the portion of its application 
for rehearing referred to in Paragraph (1), 
above, are properly supported on rehearing, as 
follows: 


Y 


78 


Rate Base 

Gas Plant. 

Depreciation and Depletion 
Reserves Claimed by 

Company . $12,608,529 

Adjustment by Commis¬ 
sion to conform to 
Opinion No. 168 and 
Order of September 2, 

1948 . 214,206 


Depreciated Plant. 

Working Capital. 

Total. 

Cost of Service 

Gas well royalties. 

Gas purchased. 

Operation and maintenance 

labor . 

Other Expenses. 

Depreciation . 

Depletion 


Claimed by Company. $ 1,150,613 

Adjustment by Commission 
to conform to Opinion 
No. 168 and Order of 
September 2, 1948. 133,523 


Taxes (other than Federal in¬ 
come) . 

Exploration and development 

costs . 

Return at 6% on $15,640,149.. 


X 


$27,240,472 


12,394,323 


$14,846,149 

794,000 


$15,640,149 


$ 187,500 

391,877 

787,469 

201,990 

283,305 


1,017,090 

293,185 

439,348 

938,409 

$ 4,540,173 

79 


Total 





















Revenues 

Company Estimate. $ 4,916,688 

Rate Reduction . $ 376,515 


(3) It is reasonable and appropriate for the pur¬ 
poses of the Natural Gas Act: 

(i) To grant the application for rehearing, 
limited, however, to the allegations re¬ 
ferred to in Paragraph (1) above; 

(ii) To deny the application for rehearing in 
all other respects; and 

(iii) Pending such limited rehearing, to keep 
the rate reduction ordered September 2, 
1948, in effect subject to provision for 
maintenance of the status quo, as herein¬ 
after ordered, with respect to $194,769 of 
that reduction which preliminary exami¬ 
nation of the unsworn data informally 
submitted by Kentucky Company’s coun¬ 
sel to the Commission’s staff shows is the 
maximum amount which may be affected 
by the consideration of the allegations 
referred to in Paragraph (1) above. 

The Commission orders that: 

(A) The application for rehearing is granted, lim¬ 
ited to the matters alleged in Paragraph III (1) 
(a), (b), (d), (e), and (f), and in all other 
respects is denied. 

(B) Pending decision on the rehearing, the $571,284 
rate reduction order of September 2, 1948, as 
amended by the order of October 29, 1948, 
shall remain in effect according to its terms, 


SO 







provided, however, that the rate schedules to 
be filed and observed may provide for the 
charge and collection of rates which will pro¬ 
duce the disputed $194,769 of revenue annu¬ 
ally, contingent upon the outcome of the re¬ 
hearing. Such additional revenue shall be 
clearly earmarked, separately accounted for, 
and retained in a segregated reserve solely for 
the purposes hereinafter specified. If and to 
the extent that, after the rehearing, the rate 
reduction of $571,284 is reaffirmed and be¬ 
comes effective, Kentucky Company shall re¬ 
fund any part of the segregated reserve repre¬ 
senting amounts by which the rate reduction 
ultimately made effective exceed $376,515 an¬ 
nually, and shall retain without restriction any 
balance of the segregated reserve. 

(C) The rehearing granted hereby shall be held 
commencing on February 14, 1949, at 10 
o’clock, A.M. (EST), in the Commission’s 
Hearing Room, 1800 Pennsylvania Avenue, 
N.W., Washington, D. C. 

By the Commission. Chairman Smith and Commis¬ 
sioner Wimberly concurring in part. 

[seal] 


J. H. Gutride, 
Acting Secretary. 


Date of Issuance: November 26,1948 
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UNITED STATES OF AMERICA 


FEDERAL POWER COMMISSION 


OPINION No. 168-B 


City of Pittsburgh >. 

v - I Docket No. 

Pittsburgh and West Virginia Gas Company r G-627 

and Kentucky West Virginia Gas Company I 


In the Matter of ") 

I Docket No. 

Pittsburgh and West Virginia Gas Company > G-635 

and Kentucky West Virginia Gas Company J 


APPEARANCES 1 


For Respondent, Kentucky West Virginia Gas Company 
Charles K. Robinson, Esq., Pittsburgh, Pa. 

For Federal Power Commission Staff 
Reuben Goldberg, Esq., Washington, D. C. 

William S. Tarver, Esq., Washington, D. C. 


By the Commission : 

This proceeding is a continuation of one initiated 
under the provisions of Section 5(a) of the Natural Gas 
Act for the determination of the reasonableness of the 
rates and charges of Kentucky West Virginia Gas Com¬ 
pany (Kentucky) and Pittsburgh and West Virginia Gas 
Company (Pittsburgh), in connection with the transpor¬ 
tation and sale of natural gas subject to the jurisdiction 
of this Commission. After hearing held upon the com- 
— 

'Reference to Opinion No. 168 will disclose that many of the parties 
to the proceeding, and v:ho participated in the early hearing, did not 
appear and participate at the further hearing. 

X 



plaint of the City of Pittsburgh, and an order of investi¬ 
gation issued by this Commission, we issued our Opinion 
No. 168 and, concurrently therewith, an order reducing 
the rates and charges demanded and received by Ken¬ 
tucky for natural gas which it sells and delivers to Louis¬ 
ville Gas and Electric Company by an amount not less 
than $142,821, and for natural gas which it sells to Pitts¬ 
burgh and West Virginia Gas Company by an amount 
not less than $428,463, a total reduction in Kentucky’s 
rates and charges of not less than $571,284, based upon 
Kentucky’s operations during the test year 1945. 

On October 29, 1948, Kentucky filed an application 
for rehearing and thereafter, and in connection there¬ 
with, informally submitted to the Staff of the Commis¬ 
sion certain unsworn data. On November 26, 1948, upon 
consideration of the application for rehearing, and the 
record of the proceeding, together with the unsworn 
data so filed by Kentucky, we issued our Opinion No. 
168-A, and, in connection therewith, an order 2 granting 
in part and denying in part the application for rehear¬ 
ing, fixing a date for such rehearing; and providing for 
the filing of rate schedules which would continue in effect 
the rate reduction ordered September 2, 1948, but 
would permit Kentucky to collect amounts aggregating 
$194,769 over and above the amounts permitted under 
that order, contingent upon the outcome of the rehearing. 

Pursuant to the order granting the rehearing, a pub¬ 
lic hearing was held before an Examiner, beginning at 
10:00 o’clock a. m., on February 14, 1949, and concluding 
on February 18, 1949. At this hearing the parties were 
afforded an opportunity to present evidence, examine 
witnesses and otherwise participate fully. Subsequent to 
the conclusion of the hearing, counsel were given an 
opportunity to file briefs. Counsel for Kentucky and for 

2 Dated November 24, 1948, and hereinafter referred to as the order 
of November 24,1948. 
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the Staff of the Commission availed themselves of such 
opportunity. A petition “for oral argument in re rehear¬ 
ing ; and for reconsideration of proper annual allowande 
for depletion, and reargument thereon” filed on April 7, 
1949, by Kentucky, was denied by the Commission on 
April 27, 1949. The matter now comes to us for decision 
upon the record made herein. 

I 

THE ISSUES 

! 

In its petition for rehearing filed on October 29,1948, 
Kentucky alleged, among other things, that the Commis¬ 
sion, in the order dated September 2, 1948, erred in em+ 
ploying Kentucky’s 1945 experience (adjusted in certain 
respects) for test period purposes; in not making the 
record current; and in failing to give consideration tq 
Kentucky’s experience since 1945. In our order of Novem¬ 
ber 24, 1948, we found that the application set forth nq 
matters of fact or of law not theretofore considered inj 
connection with our order of September 2,1948, with the 
possible exception of allegations alleging (1) wage in¬ 
creases aggregating $49,000 annually, (2) “substantial”! 
increases in costs of materials and supplies, (3) “sub¬ 
stantial” increases in exploration and development costs, 
(4) increases of “approximately” $1,750,000 in the rate 
base, and (5) “important” changes in sales of natural 
gas, which reduce net utility income. Whereupon, we 
granted the application for rehearing, limited, however, 
to these specific allegations, and denied the application 
in all other respects. 

I 

I 

CERTAIN EVIDENCE EXCLUDED 

In accordance with our order, the Presiding Exami¬ 
ner undertook to confine the evidence to be received at 
the rehearing to such as was relevant and material to 
the issues set out above. In doing so, he excluded certain 


exhibits 3 which were offered by Kentucky. We have re¬ 
viewed the ruling of the Examiner with respect to those 
exhibits and we find it to be correct. The documents were 
properly excluded from the record of the rehearing. 

EVIDENCE RESPECTING INCREASES 
IN 1945-1948 

At the rehearing, Kentucky submitted evidence in¬ 
tended to show that its total investment in gas plant 
increased from $22,429,664.99 as of December 31, 1945, 
to $27,136,617.18 as of December 31, 1948. Assuming 
the calculation of depreciation and depletion by the 
same method and at the same rates as those which we 
used and applied in our orders of September 2 and 
November 24, 1948, depreciation and depletion reserves 
would aggregate $12,468,242.99. This evidence, there¬ 
fore, tends to show, as of December 31, 1948, depreci¬ 
ated gas plant in the amount of $14,668,374.19, as com¬ 
pared with the 1945 figure of $13,127,150.22. For appli¬ 
cation to its 1948 operations, Kentucky claims working 
capital in the amount of $941,190, thus producing a rate 
base as of December 31,1948 of $15,609,564.19, as com¬ 
pared with the $13,643,999.22 for the year 1945, which 
we used in Opinion No. 168 and the order issued in con¬ 
nection therewith. 

Kentucky’s evidence shows that cost of service for 
1948, per books, (but adjusted to include (1) an amount 
in excess of actual disbursements for regulatory ex¬ 
pense, (2) depreciation and depletion expense calculated 
by the use of the same method and the same rates as 
those which we used and applied in Opinion No. 168, 
and (3) amounts necessary to restate labor expense to 
reflect the full year effect of wage and salary increases 
given employees in October and November 1948, and the 

^Exhibits 237 to 246 inclusive. 
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effect on non-productive well drilling of an increase ip 
rate per foot granted drilling contractors as of Novem¬ 
ber 1, 1948; and including return at 6% on the 
$15,609,564.19 rate base set out above (i.e., $936,574)) 
amounted to $4,554,241 as compared with $3,931,204 for 
1945. 

Revenues, per books, for 1948 were $4,800,425, but 
to put them on a comparable basis the amount of 
$115,005 is added to reflect what revenues would have 
been had the rate reduction which became effective No¬ 
vember 1, 1948 not been put into effect. As so adjusted, 
gas service revenues for 1948 were $4,915,430, compared 
with $4,502,488 for 1945. 

Appropriately correlated, by the use of the methods 
and upon the principals stated in Opinion No. 168, this 
evidence presented by Kentucky would appear to justify 
a rate reduction applicable to 1948 operations in an 
amount not less than $361,189, as compared with the 
reduction of $376,515 effectuated by our order of No¬ 
vember 24,1948. j 

I 

I 

ADJUSTMENTS TO RATE BASE 

However, consideration must be given to the con¬ 
tention of the Staff that in two respects the rate base 
proposed by Kentucky, as set out above, should be ad¬ 
justed downward. 

Reserve for Amortization of 
Gas Plant Held for Future Use 

Kentucky carries in Account 100.4, Gas Plant Held 
for Future Use, the original cost of 669,021 acres of nat¬ 
ural gas rights and leaseholds amounting to $1,921,095.34. 
Approximately 289,117 acres, classified as “wildcat” | 
acreage, with an original cost of $673,641.69 are now 
subject to amortization under our previous orders in this 

X I 


89 



proceeding. The staff contends that provision should 
be made for the amortization of the cost of all acreage 
carried in the account, and that as of December 31,1948, 
such reserve account should carry a balance of 
$1,166,718, or $770,486.01 greater than actually carried 
therein. As a corollary to this adjustment, the staff pro¬ 
poses to increase the annual charge for amortization by 
the sum of $36,690. 

The foregoing adjustments, according to Kentucky 
represent a complete departure from the principles and 
formula of regulation heretofore contended for by the 
staff or involved in our Opinion Nos. 168 and 168-A. Fur¬ 
thermore, it is contended that the issue was not referred 
to during the hearing and that Kentucky had no oppor¬ 
tunity to reply thereto. It is our opinion that the issue 
was not contemplated by our order of November 24, 
1948, and further, it is clear from a study of the record 
that Kentucky was not apprised during the course of the 
hearing that such adjustment was proposed by the staff. 
Therefore, we find that for the purpose of this proceed¬ 
ing the Reserves for Amortization of Plant Held for 
Future Use should carry, as of December 31, 1948, a 
balance of $398,066 and the annual provision for such 
amortization should remain at $21,198 for the year 1948. 

Notwithstanding our decision in this respect, we 
deem it desirable to point out certain pertinent facts 
which will require consideration in the future. In the 
original proceeding Kentucky proposed that amortiza¬ 
tion be provided for its investment in so-called “wildcat” 
acreage, which represented as of December 31, 1944, 
289,117 acres out of a total unoperative acreage of 
782,464. A Reserve for Amortization of the “wildcat” 
acreage was segregated from the company’s over-all 
book reserves based upon an expected life of 34 years 
commencing with the year 1928. No provision was made 
for the balance of Kentucky’s unoperative acreage, and 
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basically it is the present position of the staff that all 
unoperative acreage should be given like amortization 
treatment. 

The distinction between the two classes of unopera4 
tive acreage in the original proceeding was made upon 
the basis that the “wildcat” acreage was of poor quality 
and the recovery of Kentucky’s investment over the lifd 
of the enterprise through normal depletion procedure 
was doubtful. The evidence produced during the rehear-i 
ing shows that the acreage transferred from unopera-| 
tive acreage to productive acreage during the years 
1946,1947 and 1948 was as follows: 

1946 .15,205 

1947 .10,989 

1948 .13,431 

Kentucky’s future drilling program does not indi¬ 
cate any acceleration of the transfer of unoperative 
acreage to Gas Plant in Service. The evidence also points 
to the increasing difficulty during the last three years in 
completing commercially productive wells and that no 
large increase in the gas production of Kentucky can 
be foreseen. 

In view of this situation, the Staff believed the pru¬ 
dent thing to do was to provide against the possibility 
of a loss through the ultimate non-use of such unoper¬ 
ative acreage. While we do not here pass upon the 
merits of the Staff’s contention in this respect, we do 
believe that the situation warrants further investigation 
should the trend of non-productive well drilling con¬ 
tinue. As we pointed out in our Opinion No. 168-A, the 
reserves for depreciation, depletion and amortization 
on Kentucky’s books exceed the reserve requirements 
which we have used in determining “net investment.” 
Such excess reserve balances are available to offset any 
deficiency which may occur in the future with respect 
to the depletion and depreciation reserves of Kentucky. 








Working Capital 

The Staff also challenges the claims of Kentucky 
with respect to working capital. In the earlier proceed¬ 
ing, agreeably to Kentucky, proper working capital was 
found to be $516,849. This consisted of $151,877 cash 
to meet cash requirements and $364,972 for materials 
and supplies. The latter amount represented the average 
of the monthly balances of Kentucky’s materials and 
supplies account for the year 1945. It is agreed that, 
with respect to 1948 operations, cash working capital 
of $214,289 is appropriate and there is, therefore, no 
controversy with respect thereto. 

But Kentucky is contending for an amount of 
$726,901, which represents the average of the monthly 
balances of the materials and supplies account as they 
appear on the books of the company for the year 1948. 
The evidence tends to show that between December 31, 
1945 and December 31, 1948 there has been an increase 
in the aggregate cost of the principal items constituting 
this account, of about 26.86%; and that, of the amount 
now claimed, about $100,000 represents such increases 
in costs. The remainder of the difference between the 
amount originally allowed and the amount now con¬ 
tended for by Kentucky represents increases in quan¬ 
tities of materials and supplies on hand. 

Kentucky’s contention appears to be based upon an 
erroneous understanding of our allowance of working 
capital in the original proceeding. We did not then say, 
nor do we wish to be understood as having implied, that 
we will allow as materials and supplies working capital 
whatever the average of the monthly balances in that 
account may prove to be. It has been our policy, and 
our practice, to allow working capital for cash and for 
materials and supplies such amounts as are reasonably 
necessary for the efficient operation of the utility prop¬ 
erty, and we are prepared to do so in this case, too. 
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However, contrary, apparently to the understanding of 
counsel for Kentucky, the burden of establishing phe 
amount necessary is upon the Respondent. 

It was not contended in the original proceeding, nor 
in any brief, argument or pleading relating thereto, that 
the quantities of materials and supplies on hand during 
1945 were less than such as were then reasonably neces¬ 
sary for the efficient operation of Kentucky’s property. 
The witness who testified for Kentucky with respect] to 
working capital, both at the original and at the recjsnt 
hearing, was admittedly unable to say whether the 
quantities on hand in 1948 were or were not necessary 
for such purpose. Two employees of Kentucky Who 
seemed to be qualified to testify with respect to tiiis 
subject were present, and one of them was on the wit¬ 
ness stand, but, strangely enough, neither was called 
upon to do so. | 


On the other hand, the cost of materials and sup¬ 
plies passing through the materials and supplies Ac¬ 
count, and used for and charged to operations a!nd 
maintenance during the year 1948 amounted to oily 
$71,624.38. Aside from the increase in costs, the increase 
in the average of monthly balances is attributed largely 
to additional items necessary to carry out Kentucky’s 
$2,000,000 construction program. However, that con¬ 
struction program is conceded to be substantially the 
same as it was in 1945. Kentucky’s vice president ajnd 
general manager testified that the company will finance 
its 1949 construction program to the extent of about 
$90,000 through the materials and supplies account. 

Furthermore, although the evidence shows that 
Kentucky has available during the course of the year for 
working capital purposes sums amounting to as much 
as $475,000 derived from tax accruals, no reduction |in 
working capital is made by reason thereof. 


I 



In the light of the foregoing, we find and conclude 
that if, in addition to the $215,000 cash claimed by Ken¬ 
tucky, there were allowed an amount equivalent to the 
allowance for materials and supplies made in Opinion 
No. 168, increased by 26.86% thereof, the aggregate of 
such amounts, in round figures $680,000, would provide 
ample working capital for the efficient operation of Ken¬ 
tucky’s utility properties for the test period. 

The test period rate base arrived at in the manner 
set out above and an appropriate rate base for test 
period purposes would be as follows: 

Total Investment in Gas Plant $27,136,617 

Less: Reserves for 

Depreciation and 

Depletion . 12,070,177 

Amortization of Gas Plant 
Held for Future Use.. 398,066 12,468,243 


14,668,374 

Working Capital 

Allowance. 680,000 

Total Rate Base. $15,348,374 

OPERATING REVENUES AND OPERATING 
REVENUE DEDUCTIONS 

Operating Revenues 

As has already been indicated, Kentucky’s revenues, 
per books, for the year 1948 were $4,800,425. However, 
in order to show what they would have been had the 
/Commission’s order dated September 2,1948 not become 
effective, thus placing them on a comparative basis with 
revenues of preceding years, the amount has been in¬ 
creased to $4,915,430. This figure agrees rather closely 
with the estimate of revenues included in the unsworn 






data previously submitted by Kentucky. The Staff has 
added to this amount the sum of $1,484.71 representing 
its computation of the company’s earnings in excels of 
6% from oil operations for the year 1948. The oil opera¬ 
tions are not a by-product of the gas operations, 'they 
are not subject to our regulation. Accordingly, the prof¬ 
its 4 from the oil operations are eliminated from our Com¬ 
putations relating to a fair return on the natural gas 
sales subject to our jurisdiction, and the sum to be taken 
as Kentucky’s operating revenue for 1948 for test pur¬ 
poses is $4,915,430. 

I 

Operating Expenses 

Kentucky’s total gas operating expenses, per bojoks, 
for the year 1948 amounted to $1,524,155.57. Howeve|r, in 
a purported effort to carry “forward the amortization 
theory that was used in the Staff Report” in the earlier 
hearing with respect to rate case expenses, Kentucky has 
added the amount of $11,308.19, making a total of 
$1,535,463.76. Kentucky proposes that there also be 
added the amount of $40,587, to give a full year’s effect 
to the wage and salary increases given employees during 
November 1948. With depreciation and depletion expanse 
calculated in accordance with the method and the rates 
employed in our orders of September 2,1948 and Novem¬ 
ber 24, 1948, other revenue deductions, including ex¬ 
ploration and development costs, would amount) to 
$2,030,163.69. To this Kentucky proposes to add $11,453 
for the purpose of restating cost of contract drilling of 
non-productive wells in 1948 to give a full year’s effect 
to the increase in rate per foot granted drilling contrac¬ 
tors as of November 1, 1948. There would thus result 
a total of expenses and revenue deductions of $3,617)668 

i 

— 

<It appears that the company has not assigned a proper share of 
joint expenses to the oil operations, hence the expenses assigned tj» the 
gas department are somewhat overstated, but the amount does not appear 
to be material. - T *• 

I 
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and deducting this amount from $4,915,430 of revenues 
there would remain net utility income in the amount of 
$1,297,762. 

Expense Adjustments Proposed by Stall 

For the purpose of arriving at figures which may 
be appropriately used to test the reasonableness of Re¬ 
spondent’s cost of service in 1948 and subsequent years, 
we think it proper to permit such figures to reflect the 
full year’s effect of the increases in wages and in con¬ 
tract drilling expenses as contended for by Kentucky. 
However, some items of expense, and some amounts 
which Kentucky proposes to use as expenses for test 
purposes, require further consideration. In that connec¬ 
tion it should be pointed out that we are not concerned 
with the “allowance” of amounts for expenses, but 
rather with the deter min ation of such amounts as are 
reasonably expected to be typical or characteristic of the 
period for which rates are being fixed. 

Regulatory Commission Expense 

In order to avoid distortion in expense accounts and 
yet secure to Kentucky rates which should be ample to 
cover all reasonably to be expected allowable expendi¬ 
tures, in Opinion No. 168 we assume that Kentucky would 
be required to expend $12,000 a year for rate case ex¬ 
pense in 1945 and the years immediately subsequent 
thereto. The evidence received at the rehearing shows 
that heretofore, and in fact prior to the date on which 
our rate order became effective, Kentucky had expended 
and had actually recovered from its ratepayers the 
amount of the estimated and actual expenses of the orig¬ 
inal proceeding. Kentucky now proposes to include in its 
1948 expense accounts as rate case expense an amount 
approximately equivalent to the $12,000 which we then, 
and under the then existing circumstances, permitted to 
be included, together with $5,191.81 actually expended 
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for that purpose in 1948. The latter amount likewise has 
been recovered by Kentucky from its ratepayers. 


In addition to the expenditure of $5,191.81 for rate 
case expense, Kentucky paid to its parent, the Philadel¬ 
phia Company, in 1948 the sum of $9,224.67, purportedly 
in connection with a proceeding before the Securities 
and Exchange Commission under Section 11 of the Pub¬ 
lic Utility Holding Company Act. Kentucky, however, 
failed to establish that the amount so paid to its parent 
was an expense rightfully belonging among costs of 
service to Kentucky’s utility customers. On the contrarV, 
it is believed that the correct inference to be drawn from 
the evidence of record is that it is not that type of cost 
but is an expenditure which benefits the stockholders 
alone, in this instance the affiliated companies. It is con¬ 
cluded, therefore, that the amount of $16,500 proposed 
to be included in 1948 expenses for the amortization of 
rate case expense should not be allowed since the items 
making up that amount have already been recovered; 
and that the $9,224.67 expended by Kentucky in connec¬ 
tion with the Securities and Exchange Commission pro¬ 
ceeding should be removed from 1948 expenditures fcjr 
test purposes as not a proper part of Kentucky’s operat¬ 
ing expenses. 


Regulatory expenses for the years 1949 to 1952, in¬ 
clusive, were estimated by Kentucky as follows; 

1949 1950 1951 1952 


Federal Power 

Commission. $10,000 

Kentucky Utility 

Commission. 1,000 $ 1,000 

Sec. and Ex. 

Commission. 10,000 10,000 

Unassigned . $5,000 $5,000 

Total . $21,000 $11,000 $5,000 $5,000 







The estimated cost of proceedings before the Secu¬ 
rities and Exchange Commission in the years 1949 and 
1950 are similar to the amount of $9,224.67 considered 
above. It is concluded that these amounts likewise 
should be excluded from Kentucky’s expense accounts 
for test purposes. There then remains estimated regu¬ 
latory expenses aggregating $22,000, to be spread over 
the four-year period. We conclude, therefore, that an 
allowance of $5,500 will adequately provide for regula¬ 
tory Commission expense properly includible for test 
purposes. 

Special Services 

Kentucky’s operating expense statement for 1948 
reveals expenditures aggregating $37,823.34 for “Sper 
cial Services.” For the years indicated, expenditures for 
such services were as follows: 


1942 

$ 6,209.90 

1943 

7,892.06 

1944 

5,605.43 

1945 

5,856.54 

1946 

13,287.13 

1947 

10,099.37 


Included in the aggregate of these charges for 1948 
is an amount of $25,321.24 paid to a firm of income tax 
counsel for services rendered to Kentucky on tax matters 
covering the tax years 1939 to 1943, which services were 
rendered between “about” 1945 through 1948. 

Kentucky’s witness estimated that these expenses 
will amount to $22,000 for 1949, and to $12,000 for each 
of the years 1950,1951 and 1952. He said: 

“* * The only difference in the forecast pe¬ 
riod between 1949 and the other years is a total 
of $10,000 which has been added for special 
services which in our opinion will be incurred 
in 1949 by reason of our tax case before the 
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Federal Government, and it is our forecast that 
we will receive a bill for $10,000 for such serv¬ 
ices in connection with that.” 

It is apparent from the foregoing that the charges 
amounting to $25,321.24 for the year 1948 are most Un¬ 
usual ; and that they are for services rendered in prior 
years and relate to tax expenses of even earlier year's. 
These are quite clearly non-recurring expenses, which, 
if permitted to remain in the accounts, would distort 
1948 expenses for test purposes. The balance which Will 
remain in the account after the elimination of tjie 
amount described, i.e., $12,502.10, is greater than actual 
expenditures for special services for any preceding year 
back to 1941 other than 1946, and greater than the esti¬ 
mates for future years other than 1949. In connection 
with the 1949 estimate, it should be noted that the 
amount in excess of $12,000 is clearly attributable to 
abnormal and non-recurring expense, and should be 
omitted from expenses for test purposes. It is concluded 
that the amount of $25,321.24 should be omitted for test 
purposes. 

Summarization of Operating Revenues 
and Operating Revenue Deductions 

Summarized, our conclusions with respect to Ken¬ 
tucky's revenues and expenses for the year 1948 for tie 
purposes of their use in testing the reasonableness if 
Kentucky’s rates have the following results: 

Operating Revenues. $4,915,430 

Operating Revenue Deductions: 

Claimed by Kentucky. $3,617,668 

Less: Net Adjustments.. 45,546 3,572,122 

Net Utility Income. $1,343,308 
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THE YEAR 1948 RELATED TO THE FUTURE 
But, to use the language of Kentucky’s counsel: 

“In order to deal with this question and 
to show that the year 1948 was a better test 
year than 1945, and a more appropriate pattern 
for the future and for the fixing of rates for the 
future, Mr. Beecher [Kentucky’s witness] pre¬ 
sented certain exhibits which forecast the fu¬ 
ture operations of the Kentucky Company for 
the years 1949 to 1952, inclusive * * (Ken¬ 
tucky’s Brief, p. 32) 

These estimates indicate that the level of operations 
and of production during the period covered will remain 
reasonably constant, the average production for the four 
years being only slightly lower than the production in 
1948. Gas operating expenses appear to increase, but the 
average for the period would not substantially exceed 
the amount claimed by Kentucky for 1948. 

The principal changes reflected in these estimates 
consist of large increases in Kentucky’s estimated rate 
base and substantial decreases in sales of gas. There are 
indicated for the years covered additions to the rate base 
at a substantially more rapid rate than that experienced 
during a s imil ar period in the past. Such increases would, 
of course, result in substantially larger amounts for re¬ 
turn. The principal significance of these estimates, how¬ 
ever, seems to rest upon the assumption that Kentucky’s 
gas sales will decrease from the actual 29,697,935 Mcf 
in the year 1948 to an estimated 27,806,000 Mcf in 1952. 
In that connection, a comparison between the estimates 
made by Kentucky in 1945 of total gas sales for the years 

1946 to 1950, inclusive, and the actual sales for 1946, 

1947 and 1948, and the presently estimated sales for 1949 
and 1950, is believed appropriate. The figures are as 
follows: 




ICO 


Year 

Estimated 
in 1945 
(Mcf) 

Actual and Esti¬ 
mated in 1948 
(Mcf) 

1946 

24,393,000 

28,842,202 

1947 

26,101,900 

31,748,561 

1948 

26,744,900 

29,697,935 

1949 

27,519,454 

31,133,881* 

1950 

28,888,400 

28,841,000* 


•Note: These are most recent estimates. 

Kentucky presently estimates that there will be an 
increase in sales to 29,191,000 Mcf in 1951, but that sales 
will then recede, falling to 27,806,000 Mcf in 1952. 

It will be seen from the foregoing tabulation that 
Kentucky’s estimates of gas sales made in 1945 haw; 
proven low each year by between 3,000,000 and 5,500,000 
Mcf. These substantial underestimates raise a serious 
question as to the value of Kentucky’s present estimates 
of its future experience. We believe that little, if any, 
weight can be given to them in testing the reasonable¬ 
ness of Kentucky’s present rates. In other words, alt 
though the evidence shows that Kentucky’s 1948 expe¬ 
rience, adjusted in the manner set out above, is presently 
more appropriate for the purpose of testing the reason¬ 
ableness of Kentucky’s rates than Kentucky’s experience^ 
in the year 1945, these estimates for future years will 
not support the conclusion that Kentucky’s operating; 
results therein will be less favorable than they were dur ¬ 
ing the year 1948. 

KENTUCKY’S KATES AKE EXCESSIVE 

It is concluded, therefore, that Kentucky’s expe¬ 
rience for ttie year 1948, adjusted in the manner set out 
above, affords a fair and equitable test of the reason¬ 
ableness of Kentucky’s rates and charges; and we fine; 
and conclude that Kentucky’s revenues for the test 
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period exceeded its costs of service, including a return 
of 6 % upon the $15,348,374 rate base which we allow 
above by the amount of $422,406; and that based upon 
Kentucky’s operations for the test year 1948, as indi¬ 
cated above, Kentucky’s rates and charges, in addition 
to and exclusive of the rate reduction effectuated by our 
order of November 24,1948, are excessive in the amount 
of $45,891. 

An order will be entered in conformity with this 
opinion. 


Thomas C. Buchanan, Commissioner 


Claude L. Draper, Commissioner 


Leland Olds, Commissioner 

Dated at Washington, D. C., 
this 20th day of June, 1949. 


Leon M. Fuquay, Secretary 


Date of Issuance: June 20,1949 
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City of Pittsburgh > 

v. I p oc* lvp|i No. 

Pittsburgh and West Virginia Gas Company r G-627 

and Kentucky West Virginia Gas Company J 

In the Matter of 

L Docket No. 

Pittsburgh and West Virginia Gas Company f q-635 

and Kentucky West Virginia Gas Company J 


Smith, Chairman, dissenting: 


My major points of disagreement with the major¬ 
ity’s treatment of certain of the important issues in 
these proceedings were pointed out in the original dis¬ 
sent filed by Commissioner Wimberly and myself Octo¬ 
ber 8, 1948. Our partial concurrence of November 24, 
1948 agreed that the proceedings should be reopened to 
permit a more current and appropriate application of the 
cost method approved by the majority, but took the posi¬ 
tion that the reopening of the record should not be so 
narrowly restricted. 


In addition to the grounds stated therein, it also Ap¬ 
pears that, in determining the depletion reserve and 
annual allowance, the depletion rates calculated for the 
test year 1945 are carried forward unchanged in the com¬ 
putation of the rate reduction now ordered,—which! is 
$148,878 less than that originally required by the Order 
of October 8, 1948, but $45,891 more than the minimum 
provided for in the Order of November 24, 1948. Al¬ 
though 1948 is now adopted as the test year for pur¬ 
poses of prospective rate-making in respect of other 
items, it appears that appropriate consideration is hot 
given, in the computation of depletion according to j:he 
principles approved by the Commission in Opinion No. 
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168, to the higher recovery costs experienced by the 
Company from 1945 to 1948, as indicated by Exhibit 235, 
and in reasonable prospect from that year on. 

Just how important this may be, dollar-wise, in 
terms of the over-all rate reduction now ordered is some¬ 
what uncertain. The Examiner excluded, under the terms 
of the order providing for a strictly limited reopening 
of the record, certain exhibits offered by the Company 
to show the alleged combined results of this and certain 
other factors upon its prospective net earnings from 
1948 to 1952, and a petition for rehearing and oral argu¬ 
ment to cover this phase of the matter was denied by the 
Commission on April 27, 1949. 

Even though the net effect may be minor, it seems 
to me that the Commission, in carrying out its responsi¬ 
bility to bring about a just and equitable result, should 
utilize all the reliable data of record, including that based 
on experience through the test year (1948), in applying 
to that year the depletion principles referred to approv¬ 
ingly in its earlier opinions. To do so would entail no 
undue delay in the final disposition of the matter, nor 
would it disturb the reduction already effective under the 
Order of November 24,1948. 


Nelson Lee Smith 
Chairman 


June 20,1949 


Date of Issuance: June 20,1949 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Nelson Lee Smith, Chairman; Thomas 
Commissioners: C. Buchanan, Claude L. Draper anjd 
Leland Olds. 

June 20,1940 


City of Pittsburgh, 


*\ 

Complainant, 


v. 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company 

Defendants 


Docket No. 
G-627 


In the Matter of 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company, 

ORDER MODIFYING RATE REDUCTION 

Upon consideration of the evidence adduced of rec¬ 
ord on rehearing, including the briefs of counsel, and 
the opinions and orders previously entered in these 
proceedings, and having this day made and entered 
Opinion No. 168-B in this matter, which hereby is incor¬ 
porated by reference and made a part hereof; 

The Commission further finds: 

(1) The rates and charges made, demanded and re¬ 
ceived by Kentucky West Virginia Gas Com¬ 
pany for or in connection with its transporta¬ 
tion and sale of natural gas to Louisville Gas & 
Electric Company and Pittsburgh and West 
Virginia Gas Company are unjust, unreason^ 
able and excessive in the amount of $422,406 
annually, based upon the company’s operations 
during the test year 1948, as adjusted. 


} Docket No. 
G-635 


(2) The rates and charges of Kentucky West Vir¬ 
ginia Gas Company to Louisville Gas & Electric 
Company should be reduced by not less than 
the sum of $105,601, and to Pittsburgh and 
West Virginia Gas Company by not less than 
$316,805 annually, as hereinafter provided. 

The Commission orders: 

(A) The rates and charges made, demanded or re¬ 
ceived by Kentucky West Virginia Gas Com¬ 
pany shall be so reduced as to reflect when 
applied to 1948 transportation and sales, as 
adjusted, a reduction of not less than $422,406 
annually below its 1948 operating revenues of 
$4,915,430, such reduction to be applicable to 
the revenues received from Louisville Gas & 
Electric Company in the amount of $105,601 
and to the revenues received from Pittsburgh 
and West Virginia Gas Company in the amount 
of $316,805 annually. 

(B) Kentucky West Virginia Gas Company shall file 
on or before August 5,1949, in a form satisfac¬ 
tory to the Commission, revised sheets to its 
FPC Gas Tariffs, now on file with the Commis¬ 
sion, providing for the charge and collection of 
rates which will effect the rate reductions to 
Louisville Gas & Electric Company and Pitts¬ 
burgh and West Virginia Gas Company herein 
ordered. 

(C) The supplemental schedules of rates and charges 
shall be effective as of November 1, 1948. 

(D) The Commission reserves the right to reject all 
or any part of the supplemental schedules here¬ 
in ordered to be filed and in lieu thereof, to 
prescribe any other rate schedules by further 
order. 

(E) Kentucky West Virginia Gas Company shall 
refund to Louisville Gas & Electric Company 
and Pittsburgh and West Virginia Gas Com¬ 
pany, respectively, that part of the segregated 

23. 
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reserve, maintained pursuant to the provisions 
of paragraph (B) of this Commission’s order 
of November 24,1948, representing amounts by 
which the rate reduction of $422,406 annually 
herein ordered exceeds $376,515 annually. 

By the Commission. Chairman Smith dissenting. 

Leon M. Fuqtjay 
Leon M. Fuquay, 
Secretary. 


Date of Issuance: June 20,1949 


[SEAL] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


City of Pittsburgh 


v. 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company 


Docket No. 
G-627 


In the Matter of 


1 


Pittsburgh and West Virginia Gas Company ? ^ 0535 ^°* 
and Kentucky West Virginia Gas Company J 


Commissioner Buchanan, concurring 
(to accompany Opinion No. 168-B) 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


City of Pittsburgh 
v. 

> 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company^ 


Docket No. 
G-627 


In the Matter of 


Pittsburgh and West Virginia Gas Company r 
and Kentucky West Virginia Gas Company J 


Docket No. 
G-635 


BUCHANAN, Commissioner, concurring: 

Chairman Smith, in his dissenting opinion, states: 
“Although 1948 is now adopted as the test year for 
purposes of prospective rate-making in respect of 
other items, it appears that appropriate considera¬ 
tion is not given, in the computation of depletion 
according to the principles approved by the Coiin- 
mission in Opinion No. 168, to the higher recovery 
costs experienced by the Company from 1945 to 
1948, as indicated by Exhibit 235, and in reasonable 
prospect from that year on.” 

Apart from the fact that Exhibit 235 does npt 
establish the appropriate annual depletion rate for the 
future, as is apparent from the face of that exhibit, 
there is clear error in Chairman Smith’s statement that 
the Commission’s treatment of depletion is inconsistent 
with the principles followed in Opinion No. 168. A siih- 
ple recital of the facts will show there is no basis for 
such statement. 

In the original proceedings culminating in Opinion 
No. 168, Kentucky West Virginia Gas Company intro¬ 
duced evidence to support its contentions that the annual 
depletion rate for the years beyond 1945 would be ja 






constantly increasing rate. The record also contained 
evidence by the Staff which indicated an increasing an¬ 
nual depletion rate but lower than the rate shown in 
the Company’s evidence. But these projections of the 
annual depletion rate for the future were based on un¬ 
reasonably low estimates of recoverable gas. A proper 
appraisal of the recoverable gas indicated that the an¬ 
nual depletion rate experienced in 1945 would be a rea¬ 
sonable rate for some time in the future. Accordingly, 
we prescribed the annual depletion rate experienced in 
T945 for test year purposes (see Opinion No. 168, pages 
21-23). 

Kentucky Company filed a Petition for Rehearing 
regarding, inter alia, the annual depletion rate. Consid¬ 
eration of the allegations of the Petition disclosed that 
they constituted a reiteration of the contentions consid¬ 
ered by us in Opinion No. 168. We, therefore, declined 
to grant rehearing as to the annual depletion rate (see 
Opinion No. 168-A, page 3). 

Thus, it is plain there is no departure from the 
principles followed in Opinion No. 168, nor a failure to 
consider the Company’s future in so far as it relates to 
the annual depletion rate or any other aspect of its 
operation. 

Thomas C. Buchanan 
Thomas C. Buchanan, 

Commissioner 


June 20,1949 

Date of Issuance: June 21,1949 
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EXHIBIT E 


BEFORE THE FEDERAL POWER COMMISSION 


City of Pittsburgh 
v. 

Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company J 


Docket No. 
G-627 


In the Matter of 




Docket No. 


Pittsburgh and West Virginia Gas Company r (j .635 
and Kentucky West Virginia Gas CompanyJ ’ " 


PETITION OF KENTUCKY WEST VIRGINIA GAf5 
COMPANY FOR REHEARING ON ORDER 
DATED JUNE 20, 1949 


Henry G. Wasson, Jr. 

Philip A. Fleger 
435 Sixth Avenue 
Pittsburgh, Pennsylvania 

Charles K. Robinson j 

2415 Grant Building j 

Pittsburgh, Pennsylvania 

Attorneys for Petitioner - 

X I 

in 


UNITED STATES OP AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


City of Pittsburgh 


Pittsburgh and West Virginia Gas Company 
and Kentucky West Virginia Gas Company 


Docket No. 
G-627 


In the Matter of “'I 

Docket No. 

Pittsburgh and West Virginia Gas Company r (j.035 

and Kentucky West Virginia Gas CompanyJ 


PETITION OF KENTUCKY WEST VIRGINIA GAS 

COMPANY FOR REHEARING ON ORDER 
DATED JUNE 20, 1949 

Kentucky West Virginia Gas Company (hereinafter 
called the “Petitioner”), one of the respondents in the 
above captioned proceedings, hereby petitions the Com¬ 
mission to vacate and set aside the Orders which it has 
heretofore entered in the above captioned proceedings; 
to rehear and reconsider the causes involved in said pro¬ 
ceedings; and, in support thereof, the Petitioner respect¬ 
fully represents: 

L Introductory Statement. 

In view of the fact that this is the second petition 
of Petitioner for rehearing before this Commission it 
seems advisable to make an introductory statement in 
explanation thereof. Opinion No. 168-B of June 20, 1949 
constitutes the third opinion of this Commission in the 
above entitled proceedings. Opinion No. 168-A of Novem¬ 
ber 24, 1948, issued on November 26, 1948 was related 
to the first Petition of your Petitioner for rehearing 
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which granted in part and denied in part the prayers 
of the said Petition. The first Petition for rehearing was 
filed with the Commission on October 29, 1948 and was 
related to the original Order of the Co mm ission ip this 
proceeding, being Opinion No. 168, dated September 2, 
1948 and issued October 8, 1948, and among other 
grounds for rehearing set forth that the year 1948 was 
the better, more representative test year than the year 
1945, which had been adopted by the Commission in its 
Opinion No. 168 as the test year. The Commission in 
effect gave consideration to this contention and author¬ 
ized a further hearing to consider all matters pertaining 
to the operations of 1948 as the appropriate and repre¬ 
sentative test year, and has in effect adopted this con¬ 
tention in the opinion of June 20, 1949, being Opinion 
No. 168-B. Since additional testimony has been taken 
and additional Exhibits offered in connection therewith 
it appears to be necessary under the procedure and prac¬ 
tice before thi3 Commission to file this second Petition 
for rehearing, and your Petitioner in order to comply 
therewith and to preserve its rights in the premises, 
therefore, files this its second Petition for rehearing. 


IL Errors made by Commission with Respect to the 
Order 168-B and the Ultimate Findings and Con¬ 
clusions. 


Your Petitioner’s rights are violated and the Peti¬ 
tioner is aggrieved by the errors made by the Commis¬ 
sion with respect to the following portions of the Order 
and the related findings and conclusions upon which the 
Order purports to be based: 

(1) That part of the Order and such findings 
and conclusions as the Commission has made in re¬ 
spect thereof in which the Commission finds as 
follows: 
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“(1) The rates and charges made, demanded 
and received by Kentucky West Virginia Gas 
Company for or in connection with its transpor¬ 
tation and sale of natural gas to Louisville Gas 
& Electric Company and Pittsburgh and West 
Virginia Gas Company are unjust, unreason¬ 
able and excessive in the amount of $422,406 
annually, based upon the company’s operations 
during the test year 1948, as adjusted. 

“(2) The rates and charges of Kentucky West 
Virginia Gas Company to Louisville Gas & 
Electric Company should be reduced by not less 
than the sum of $105,601, and to Pittsburgh and 
West Virginia Gas Company by not less than 
$316,805 annually, as hereinafter provided.” 

(2) That part of the Order and such findings 
and conclusions as the Commission has made in re¬ 
spect thereof in which the Commission orders as 
follows: 

“(A) The rates and charges made, demanded 
or received by Kentucky West Virginia Gas 
Company shall be so reduced as to reflect when 
applied to 1948 transportation and sales, as ad¬ 
justed, a reduction of not less than $422,406 
annually below its 1948 operating revenues of 
$4,915,430, such reduction to be applicable to 
the revenues received from Louisville Gas & 
Electric Company in the amount of $105,601 and 
to the revenues received from Pittsburgh and 
West Virginia Gas Company in the amount of 
$316,805 annually. 

“(B) Kentucky West Virginia Gas Company 
shall file on or before August 5, 1949, in a form 
satisfactory to the Commission, revised sheets 
to its FPC Gas Tariffs, now on file with the 
Commission, providing for the charge and col¬ 
lection of rates which will effect the rate reduc¬ 
tions to Louisville Gas & Electric Company and 
Pittsburgh and West Virginia Gas Company 
herein ordered. 
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“(C) The supplemental schedules of rates and 
charges shall be effective as of November 1, 
1948. 

“(E) Kentucky West Virginia Gas Company 
shall refund to Louisville Gas & Electric Com¬ 
pany and Pittsburgh and West Virginia Gas 
Company, respectively, that part of the segre¬ 
gated reserve, maintained pursuant to the pro¬ 
visions of paragraph (B) of this Commission’s 
order of November 24, 1948, representiijg 
amounts by which the rate reduction of $422,406 
annually herein ordered exceeds $376,515 an¬ 
nually.” 


III. Errors made by the Commission with respect to 
Findings and Conclusions. 

The Petitioner’s rights are violated and the Peti¬ 
tioner is aggrieved by the following errors made by tie 
Commission with respect to findings and conclusions in 
its Order and Opinion No. 168-B: 

(1) The Commission’s error in finding that the 
proper and appropriate allowance for working capi¬ 
tal and materials and supplies is the round figure 
of $680,000, being a reduction in the amount df 
$261,190 below the amount determined by your Peti ¬ 
tioner’s witness, the total amount of $941,190 being 
determined in accordance with the formulas and ap¬ 
proach heretofore adopted by the Commission in 
prior proceedings and in other proceedings. 

(2) The Commission’s error in making net ad - 
justments in the operating expenses during the year 
1948 in the aggregate amount of $45,546. 

(3) The Commission’s error in refusing to give 
any weight whatsoever to the probable and reason¬ 
able developments in the operations of your Peti¬ 
tioner during the year 1949 and thereafter and dur- 


ing the period when the rates ordered by the Com¬ 
mission would be in effect. 

(4) The Commission’s error in finding that the 
1945 annual depletion rate determined by the Com¬ 
mission to be 3.1577£ per MCF should be the fixed 
and applicable rate for the year 1948, and for the 
future years during which the rates ordered by the 
Commission would be in effect instead of the rate 
of 3.6453? per MCF for 1948 determined in accord¬ 
ance with the formulas adopted and used by the staff 
of the Commission in the prior hearings and specifi¬ 
cally approved and heretofore adopted by the Com¬ 
mission in its Opinion No. 168, page 24, which 
stated: 

“It is our conclusion and we find that the staff’s 
proposed rates and allowance for depreciation, 
depletion and amortization and the methods em¬ 
ployed by the staff in determining the reserve 
requirements for Kentucky are fair, reasonable, 
equitable and appropriate.” 

(5) The Commission’s error in refusing to con¬ 
sider or allow for the higher annual depletion rates 
for the years 1949 and 1950, developed in accord¬ 
ance with the staff’s methods and approach for the 
determination of the annual depletion rate, which 
would be more truly representative of the period 
when the rates ordered by the Commission would 
be in effect, the said rates for 1949 and 1950 being 
shown in Exhibits offered by the Petitioner to be 
3.9664^ and 4.2614^ per MCF, respectively. 

(6) The Commission’s error in denying the Pe¬ 
tition of your Petitioner of April 7,1949 requesting 
oral argument in re rehearing and for reconsidera¬ 
tion of proper annual allowance for depletion and 
reargument thereon, which was denied in the Order 
of the Commission of April 27,1949. 
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(7) The Commission’s error in not finding thait 
in view of all of these considerations there should 
be no reduction in the rates of your Petitioner. 

IV. The Errors made by the Commission in its prior 
Orders and Opinions Nos. 168 and 168-A and re¬ 
newal of matters assigned for error in connection 
therewith in prior Petition of your Petitioner 
filed October 29,1948. 

The Petitioner’s rights are violated and the Peti¬ 
tioner is aggrieved by the following errors made by the 
Commission with respect to findings and conclusions in 
its Orders and Opinions Nos. 168 and 168-A and not cor¬ 
rected by its Order and Opinion No. 168-B: 

(1) The Commission’s error in basing the an¬ 
nual depletion allowance upon the Commission’s 
staff’s determinations of the annual depletion rate 
sustained in 1945. 

(2) The Commission’s error in failing to give 
consideration and effect to the depletion rates for 
1948,1949 and 1950, as determined by the Petitioned 
and by the Commission’s staff, the year 1948 being 
the test year and the years 1949 and 1950 being the 
years during which the rates ordered by the Com¬ 
mission would be in effect, the said depletion rate 
for the years 1949 and 1950 being higher them the 
rate for 1948 and substantially higher than the rate 
for 1945 even under the formula used by the Comf 
mission’s staff. 

(3) The Commission’s error in including the 
reserves, but not the related and necessary dollars^ 
resulting from future well deepening in computing 
depletion rates, an item of about $25,000 a year. 


(4) The Commission’s error in refusing to re¬ 
ceive, consider and give effect to evidence offered by 
the Petitioner bearing upon the fair field price of 
gas in the territory in which the Petitioner operates. 

(5) The Commission’s error in allowing only 
a 6% return in the face of evidence offered by the 
Petitioner showing that the reasonable rate of re¬ 
turn should be not less than TV 2 V 0 . 

(6) The Commission’s error in refusing to re¬ 
ceive, consider and give effect to evidence offered by 
the Petitioner bearing upon the matter of the pres¬ 
ent reproduction cost or fair value of the properties 
of the Petitioner and in refusing to give any con¬ 
sideration or make any allowance whatsoever for 
the changed buying power of money. 


V. Generally. 

In filin g this Petition, the Petitioner: 

(1) Does not waive or abandon any further 
objections to the fin din gs, conclusions and Order of 
the Commission dated September 2, 1948, entered 
October 8,1948, being Opinion No. 168, nor to Opin¬ 
ion No. 168-A dated November 24,1948 and entered 
November 26, 1948, nor to Opinion No. 168-B en¬ 
tered June 20, 1949, not hereinbefore set forth in 
this Petition which have been heretofore urged by 
the Petitioner before the Commission prior to the 
entry of the said Orders, but, on the contrary, Peti¬ 
tioner hereby renews, restates, republishes and in¬ 
corporates herein by reference every argument, 
statement and requested finding hereinbefore ad¬ 
vanced by it in connection with any issue raised 
throughout this proceeding not decided in its favor 
or left undecided by the Commission, and particu¬ 
larly (and not by way of exclusion) those set forth 
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heretofore in its requests for specific findings as set 
forth in its original and reply Briefs. Petitioner here¬ 
by reserves the right to urge all such objection^, 
arguments, statements and requested findings in any 
Petition for review, as well as those set forth in this 
Petition; and 

(2) For the reasons hereinbefore given in this 
Petition, believes and, therefore, avers that the said 
Order of June 20, 1949, being Order No. 168-B, and 
the said prior Orders were entered without author¬ 
ity of law and are beyond the power of the Commis¬ 
sion and are illegal and invalid. 

Wherefore, the Petitioner respectfully requests the 
Commission: 

(1) To vacate and set aside its Order dated 
June 20,1949, being Order No. 168-B; 

(2) To vacate and set aside its prior Order of 
November 24, 1948, being Order No. 168-A, and its 
original Order of September 2, 1948, being Order 
No. 168; 

(3) To rehear and reconsider the issues raised 
in these proceedings; and 

(4) To make a final Order which will be legal 
and appropriate in the premises. 

Respectfully submitted, 

Kentucky West Virginia Gas Company 

By /s/ Philip A. Fleger 

President 


Dated: July 14,1949. 

* 
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AFFIDAVIT 


Commonwealth of Pennsylvania } 

County of Allegheny \ 88 ' 

Personally appeared before me, a Notary Public, in 
and for said County and Commonwealth, Philip A. 
Fleger, who, being duly sworn by me, says that he is 
President of Kentucky West Virginia Gas Company; 
that he has read the foregoing Petition and knows the 
contents thereof; and that the averments of fact therein 
contained are true and correct to the best of his knowl¬ 
edge, information and belief. 


/s/ Philip A. Fleger 


Sworn To and subscribed before me this 14th day 
of July, 1949. 


[seal] 

/s/ Elmer E. McCormick 
Notary Public 


Elmer E. McCormick, Notary Public 

My Commission Expires 
March 2nd, 1953 
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